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Introduction 


"In  the  1980s  housing  has  become  the  great  divider 
of  haves  from  have-nots.  A  have  is  somebody  who 
owns  his  own  house,  and  effortlessly  increases  his 
net  worth  as  the  value  of  the  housing  inflates. 
A  have-not  is  a  tenant  of  moderate  means,  vulnerable 
to  a  shrinking  supply  of  rental  housing,  the  threat 
ofcondo  conversion,  and  steadily  escalating  rent  costs. " 

Robert  Kuttner,  "Bad  Housekeeping," 
The  New  Republic,  April  25, 1988 

Over  the  past  10  years,  the  number  of  people  unable  to  find  safe,  secure,  affordable  housing 
in  Massachusetts  has  grown.  Families  are  being  displaced,  made  homeless  by  rent  in- 
creases or  personal  crises.  Next  door  neighbors  are  evicted  when  their  apartments  are 
converted  to  condominiums.  Young  households  seek  but  cannot  afford  a  first  home  in 
communities  of  their  choice. 

Recently,  private  research  groups,  housing  advocates,  and  government  agencies  have 
published  studies  which  attest  to  the  nature  and  extent  of  the  housing  problem.  They  point 
to  a  number  of  systemic  causes: 

•  The  federal  government  has  eliminated  almost  all  funds  for  new  public  hous- 
ing construction. 

•  Many  affordable  rental  units,  produced  under  past  federal  programs  which 
subsidized  private  sector  construction  and  ownership,  may  be  sold  or  con- 
verted to  housing  for  higher-income  households  over  the  next  decade.  These 
programs  were  designed  to  allow  developers  to  pay  off  their  remaining 
mortgages  after  twenty  years.  Once  the  mortgages  are  paid,  the  govern- 
ment's restrictions  requiring  owners  to  rent  to  lower-income  tenants  are  no 
longer  in  effect. 

•  The  private  housing  and  development  industry,  when  unassisted  by  govern- 
ment subsidies  or  federal  tax  incentives,  has  not  met  and  can  not  meet  the 
nation's  need  for  affordable  housing. 

•  Conventional  rental  and  homeownership  models  are  sensitive  to  regional 
inflationary  and  speculative  pressures.  They  do  not  remain  affordable  over 
time. 

Municipal  officials  and  community  groups  throughout  the  state  have  taken  initiatives  to 
address  the  problem  on  a  local  level.  Small  advocacy-based  citizen  groups,  housing  task 
forces  appointed  by  municipal  officials,  broad-based  committees  of  private  and  public 
representatives,  formal  non-profit  organizations,  city  planning  departments  and  human 
service  organizations — whatever  the  affiliation  or  form  of  the  organization — all  are  search- 
ing for  ways  to  provide  adequate  and  secure  shelter  for  the  growing  number  of  residents 
who  cannot  meet  their  housing  needs  at  a  reasonable  cost. 
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Identifying  local  solutions  has  been  difficult,  however.  Despite  new  state  programs  de- 
signed to  support  and  promote  non-profit  and  municipal  participation  in  creating  new 
housing  for  lower-income  households,  the  cost  of  producing  the  housing  has  been  as 
prohibitive  to  these  groups  as  it  has  been  to  those  searching  for  shelter. 

In  the  region's  suburban  communities,  land  costs  have  soared.  Environmental  and  re- 
source protection  concerns  have  increased  residents'  resistance  to  the  production  of  new 
housing;  public  support  for  any  form  of  new  residential  development  in  many  towns  is 
mixed  at  best.  Local  affordable  housing  programs,  to  succeed  politically,  must  be  planned 
within  the  context  of  each  locality's  physical  and  fiscal  limits  to  new  growth,  its  ability  to 
provide  adequate  services,  and  its  desire  to  protect  environmental  resources. 

In  more  urban  communities,  where  the  housing  problem  is  most  visible,  available  land  is 
scarce  and  costly;  the  state's  new  production  programs  have  had  limited  impact  on  ad- 
dressing their  problems.  In  these  communities,  resources  must  be  piggy-backed  and  com- 
plex deals  negotiated  for  new  affordable  units  to  be  created. 

Whether  new  units  are  produced  by  state  or  local  governmental  action  or  non-profit  or- 
ganizations' efforts,  whether  they  are  located  in  urban,  suburban  or  rural  communities,  the 
high  costs  of  new  production  and  the  restraints  on  continued  growth  require  that  we  ex- 
plore and  develop  housing  programs  which  can  produce  and  protect  new  affordable  hous- 
ing opportunities. 

This  report,  funded  under  the  first  round  of  Challenge  Grants  from  the  Massachusetts 
Housing  Partnership,  examines  promising,  local  programs  which  create  alternative  forms 
of  property  tenure.^  It  includes  an  analysis  of  limited  equity  condominiums,  limited  equity 
housing  cooperatives,  and  housing  opportunities  created  by  community  land  trusts.  The 
intended  audience  is  community-based  groups  and  municipal  officials  searching  for  ways 
to  reduce  the  cost  of  housing,  create  housing  which  provides  occupants  with  most  of  the 
benefits  of  homeownership,  and  protect  housing  so  it  remains  affordable  to  future  resi- 
dents for  the  longest  period  possible. 

In  collecting  the  research  for  this  report,  we  have  relied  to  a  great  extent  on  the  efforts  of 
numerous  non-profit  organizations.  Working  in  neighborhoods  across  the  region,  often  in 
conjunction  with  local  officials,  these  groups  are  well  aware  of  the  on-going  crises  house- 
holds face  in  securing  shelter  they  can  afford,  and  of  the  impact  the  loss  of  these  units  has 
on  the  stability  of  their  communities.  Their  housing  programs  have  been  aimed  at  provid- 
ing well-designed,  resident  or  community  controlled,  "permanently  affordable"  housing. 
They  limit  the  amount  of  private  gain  which  can  be  accumulated  on  housing  they  produce 
in  order  to  preserve  the  government  subsidies  and/or  the  local  resources,  used  to  make  the 
housing  affordable  for  initial  occupants,  available  to  future  residents  as  well.  Their  long- 
term  goal  is  to  build  a  permanent  supply  of  affordable  housing. 

The  report  is  divided  into  two  parts.  The  first  part  provides  an  overview  of  critical  issues 
to  consider  when  designing  community-based  programs  which  restrict  the  equity  occu- 
pants can  gain  from  their  housing  investments,  and  discusses  the  dilemmas  such  programs 
pose. 


While  the  focus  of  this  report  is  on  alternative  homeownership  models,  we  in  no  way  mean  to  suggest  that 
communities  address  their  broader  affordable  housing  needs  by  these  models  alone.  Communities  should 
consider  programs  that  provide  homeownership  opportunities  as  only  one  component  of  their  comprehen- 
sive housing  program. 
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In  the  discussion  on  legal  issues,  David  Abromowitz,  Esq.  from  the  Boston  law  firm  of 
Goulston  and  Storrs,  details  various  methods  communities  can  employ  to  protect  the  af- 
fordability  of  the  housing  over  time;  highlights  critical  enforcement  issues;  and  compares 
the  effectiveness  of  each  mechanism  against  potential  legal  challenges. 

In  addition,  this  section  identifies  important  implementation  and  administration  issues 
communities  will  need  to  address  to  create  successful  programs:  how  to  select  the  form  of 
tenure  which  can  best  meet  the  community's  needs;  what  problems  exist  in  trying  to  secure 
adequate  resources  to  fund  the  programs;  how  to  construct  a  resale  formula  which  can 
meet  local  housing  goals;  and  what  role  communities  or  local  groups  need  to  assume  in 
order  to  protect  the  housing  over  time. 

Part  two  presents  an  in-depth  look  at  the  three  different  models  and  provides  brief  case 
studies  of  programs  being  implemented  in  the  greater  Boston  region. 
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Part  1:  Critical  Issues 


I.  Limited  Equity  Honteownership  Programs 
A.  What  is  limited  equity  homeownership? 

The  dictionary  defines  equity  when  it  relates  to  property  ownership  as  the  "money  value  of 
a  property  or  of  an  interest  in  the  property  in  excess  of  daims  or  hens  against  it."  ^  For 
homeowners,  the  amount  of  equity  they  have  accrued  is  most  frequently  measured  at  the 
time  of  resale.  When  they  sell  their  house,  they  can  expect  to  receive  whatever  amount 
they  have  paid  as  downpayment  on  their  house,  plus  the  amount  of  mortgage  principal 
they  have  paid  the  lender,  plus  whatever  improvements  they  have  made  to  the  property 
that  enhanced  its  resale  value,  minus  any  destruction  that  might  have  occurred  that  de- 
creased its  value,  adjusted  by  any  inflation  (or  depredation)  in  housing  prices  in  their 
neighborhood  during  their  tenure. 

Changes  in  the  housing  market,  rather  than  individuals'  initial  investments  and  continued 
efforts  to  improve  their  properties,  play  a  critical  role  in  determining  the  value  of  their 
homes.  In  speculative  eras,  inflated  housing  costs  can  provide  property  owners  with  wind- 
fall profits  in  very  short  periods  of  time.  When  the  nation's  or  region's  economy  is  sluggish 
or  depressed,  property  owners  can  see  their  initial  investments  grow  slowly,  stay  stable  or 
disappear  altogether. 

The  underlying  premise  of  limited  equity  housing  programs  is  that  the  local  resources  and 
labor,  public  monies  and  support  to  produce  the  housing  and  provide  affordable  homeown- 
ership options  for  lower-income  residents  must  be  retained  for  future  community  members 
and  not  be  allowed  to  be  passed  in  the  form  of  windfall  profits  to  the  lucky  few  individuals 
who  are  able  to  purchase  the  units  first. 

"Over  the  past  several  years  a  new  trend  has  emerged  in  the  low  and  moderate 
housing  development  field.  Throughout  the  United  States  local  governments  and 
community  development  corporations  are  developing  below-market  homeowner- 
ship  programs — programs  in  which  families  between  80  and  120%  of  an  area's 
median  income  can  purchase  a  house  for  less  than  the  market  price. 

...This  attempt  to  integrate  homeonwership  into  an  affordable  housing  program 
raises  a  series  of  issues.  One  that  has  received  little  attention  is  resale  restrictions. 
Under  the  American  system  of  homeownership,  a  house  is  both  a  commodity  and 
shelter.  Therefore  without  restrictions  on  resale  prices,  units  created  under  a  below- 
market  program  will  inflate  to  market  prices  upon  resale.  The  result  is  both  the  loss 
of  the  public  subsidy  which  went  into  creating  the  unit  and  the  loss  of  the  affordable 
unit  itself.  If  a  community's  goal  is  to  create  a  stock  of  housing  which  will  remain 


"Webster's  Seventh  New  Collegiate  Dictionary. 
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affordable  in  the  future  or  to  insure  a  return  on  its  investment,  it  must  remove  the 
unit  from  the  private  market's  pricing  system  and  replace  it  with  an  alternative 
pricing  mechanism."^ 

The  housing  programs  examined  in  this  report  provide  for  a  range  of  limited  equity  home- 
ownership  opportunities.  While  each  program  uses  different  methods  for  restricting  the 
resale  value  of  the  unit,  all  allow  some  equity  to  be  accrued.  Each  program  provides  for  the 
return  of  the  occupant's  initial  investment  increased  by  some  index  of  inflation.  Some  also 
return  the  amount  of  mortgage  principal  paid  and/or  the  cost  of  improvements  made 
during  the  occupant's  tenure. 

B.  Three  Limited  Equity  Homeownership  Models 

Three  community-based  programs  which  produce  and  protect  affordable  homeownership 
opportunities  are  examined  in  this  report.  They  include  limited  equity  condominiums, 
limited  equity  housing  cooperatives,  and  housing  opportunities  created  by  community 
land  trusts. 

1.  Limited  Equity  Condominiums 

Limited  equity  condominiums  can  be  created  in  a  number  of  ways.  Most  often, 
private  or  non-profit  developers  work  with  the  municipality  to  secure  local  re- 
sources, state  subsidies  and /or  below-market  interest  rates  on  mortgage  financing  to 
help  reduce  the  costs  of  a  percentage  of  units  within  a  mixed-income  condominium 
development.  Or,  a  developer  might  apply  for  a  comprehensive  permit*  in  order  to 
build  a  mixed-income  development,  setting  aside  25%  to  30%  of  the  units  as  afford- 
able. Programs  which  allow  the  conversion  of  existing  rental  units  to  condominium 
ownership  when  some  of  the  units  remain  affordable  to  lower-income  residents,  or  a 
purchase  program  to  acquire  existing  condominiums  in  the  community  are  other 
options  communities  can  consider  to  create  new  affordable  units.  However  units  are 
produced,  residents  own  their  individual  housing  units  and  are  responsible  for 
assuming  the  monthly  costs. 

The  granting  entity  and/or  sponsors  of  the  housing  limit  the  amount  of  equity 
residents  can  accrue  upon  resale  of  their  units  for  an  established  period  of  time.  The 
restrictions  on  a  homeowner's  ability  to  resell  an  assisted  unit  can  be  placed  in  a 
number  of  legal  vehicles:  the  deed  to  the  property,  a  sponsor's  option  to  repurchase 
the  unit,  a  right  of  first  refusal  on  the  unit,  the  mortgage  document,  or  some  combi- 
nation of  these  contracts  can  be  used.  (These  legal  vehicles  will  be  discussed  in  the 
next  section  of  this  report.) 

2.  Limited  Equity  Housing  Cooperatives 

Housing  cooperatives  are  democratically-controlled  corporations  set  up  by  residents 


Beth  Marcus,  "Resale  Restrictions:  Designing  an  Alternative  Pricing  Mechanism  for  Below-Market  Pro- 
grams," Masters  Thesis,  Department  of  Urban  Studies  and  Planning,  Massachusetts  Institute  of  Technology, 
May  1986,  p.  2. 

*Under  Chapter  774  of  the  Acts  of  1969,  a  public  agency,  a  non-profit  corporation,  or  limited  dividend 
corporation  can  apply  for  a  comprehensive  permit  approval  for  a  mixed-income  housing  development  which 
overrides  existing  restrictions  on  multi-family  housing  development,  or  can  build  a  development  at  a  higher 
density  than  allowed  by  right  under  local  zoning  laws.  This  can  occur  only  if  less  than  10%  of  the  town's 
housing  stock  is  subsidized  through  state  and  federal  housing  programs  and  is  available  to  low-and 
moderate-income  households. 
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of  multi-family  buildings  to  manage  and  operate  their  buildings  collectively.  Non- 
profit organizations,  at  times  in  conjunction  with  community  planners,  help  resi- 
dents secure  federal  and  state  subsidies,  local  resources,  grants,  and/ or 
non-traditional  funding  mechanisms  to  purchase  and  rehabilitate  buildings,  keep 
monthly  costs  on  units  affordable,  and  incorporate  as  a  cooperative.  Coopera- 
tives can  also  be  newly  built. 

Sponsors  require  provisions  in  the  corporations'  documents  to  restrict  the  resale 
value  of  members'  shares  and  preserve  the  units'  affordability  for  future  members. 
Sponsors  often  require  additional  controls  to  prevent  members  from  voting  to  re- 
move such  restrictions. 

3.  Housing  Opportunities  Created  hy  Community  Land  Trusts 

Community  land  trusts,  democratically-controlled  non-profit  organizations,  acquire 
property  in  the  community  and  separate  its  ownership  into  two  components — the 
land  and  any  buildings  on  it.  The  trust  holds  the  land  "in  perpetuity,"  offers  the 
housing  to  community  members  at  an  affordable  purchase  price,  and  provides  them 
with  a  long  term  lease  on  the  land.  The  form  of  the  housing  might  be  condomini- 
ums, cooperatives,  or  free-standing  houses.  If  the  land  is  vacant,  the  community 
land  trust  might  develop  new  housing  itself,  work  with  another  non-profit  organiza- 
tion to  develop  the  housing,  or  give  community  members  the  right  to  build  their 
own  units. 

To  help  write  down  the  costs  of  owning  a  home,  the  trust  seeks  donations  of  land 
and  housing,  bargain  sales  of  existing  buildings,  and  low-interest  mortgages.  Funds 
for  their  activities  can  come  from  many  sources — federal,  state  and  local  resources; 
conventional  and  non-traditional  lending  sources;  grants  and  charitable  contribu- 
tions— to  name  a  few. 

Ground  leases  protect  the  trust's  interests  in  the  property,  establish  the  rights  and  re- 
sponsibilities of  homeowners  leasing  the  land,  and  provide  the  trust  with  an  option 
to  repurchase  the  houses  at  the  time  of  any  resale.  Through  the  ground  lease,  the 
community  land  trust  ensures  the  continued  affordability  of  the  units  for  future 
occupants. 

C.  Program  Goals 

At  first  glance,  these  programs  appear  more  divergent  than  similar.  They  are  created  in 
different  ways,  are  organizationally  distinct,  and  demand  different  responsibilities  and 
degrees  of  commitment  to  the  community  from  those  who  occupy  the  units. 

Most  often,  limited  equity  condominiums  are  produced  on  a  project  by  project  basis, 
rather  than  as  part  of  a  comprehensive  community  housing  program.  (There  is  no 
reason  this  need  be  true,  however.  Communities  can  and  have  designed  municipal 
housing  programs  which  rely  on  private  and  non-profit  development  of  limited 
equity  condominiums  throughout  the  community  as  a  centerpiece  of  their  affordable 
housing  initiatives.)  Affordable,  limited  equity  condominiums  serve  primarily 
moderate-income  households. 

Some  limited  equity  cooperatives  in  this  region  are  developed  by  non-profit  organi- 
zations as  single  projects;  others  are  part  of  a  municipal  or  non-profit's  program  to 
rehabilitate  and  convert  existing  housing  to  cooperative  ownership.  Most  coopera- 
tives are  created  for  low-  and  moderate-income  households.  Some  include  market- 
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rate  units  within  the  development. 

Community  land  trusts  have  a  broader  mandate.  They  are  purposely  set  up  to 
acquire  land,  plan  how  the  land  ought  to  be  used  (for  development,  agricultural  use, 
resource  protect,  and/ or  recreational  use)  to  best  meet  the  diverse  needs  of  commu- 
nity members.  They  have  a  commitment  to  developing  housing  for  those  in  greatest 
need  and  to  keeping  the  housing  affordable  in  perpetuity.  The  design  and  organiza- 
tional form  of  the  housing  can  vary. 

Yet,  these  programs  share  three  critical  goals: 

They  provide  affordable  homeownership  opportunities  for  those  unable  to  buy 
housing  in  the  current  market.  To  do  so,  these  models  often  rely  on  subsidies  from  a 
variety  of  sources  to  reduce  the  cost  of  new  production,  rehabilitation,  conversion, 
financing  and/ or  operating  expenses  for  residents. 

They  provide  initial  residents  with  most  of  the  benefits  of  homeownership: 

•  affordable,  stable,  and  predictable  housing  payments, 

•  security  of  tenure, 

•  physical  control  of  and  ability  to  improve  the  structure, 

•  participation  in  the  full  range  of  opportunities  available  in  their 
community, 

•  access  to  federal  tax  deductions  for  homeowners  if  they 
itemize  their  income  tax  deductions, 

•  the  opportunity  to  gain  from  their  investment,  within  specified  limits. 

They  provide  future  residents  with  the  same  opportunities  by  placing  restrictions  on 
the  resale  value  of  the  units  thereby  ensuring  that  local  resources  and  labor  and/ or 
public  monies  and  support  are  retained  with  each  unit. 

D.  Public  Interests  vs.  Individual  Rights 

Each  of  these  three  limited  equity  housing  programs  challenges  traditional  notions  of 
property  ownership.  They  seek  to  balance  the  continuing  need  for  affordable  shelter  with 
the  protected  rights  of  individuals  to  profit  from  their  property  investment. 

Many  argue  that  limitations  on  equity  create  a  two-market  system  and  deny  the  opportu- 
nity for  lower-income  homeowners  to  use  their  housing  investment  to  achieve  middle  class 
status.  They  believe  that  such  housing  programs  will  lock  occupants  into  their  units  be- 
cause they  will  be  unable  to  afford  to  purchase  housing  elsewhere.  Some  argue  further  that 
upkeep  on  property  will  be  discouraged. 

There  are  a  number  of  counter  arguments  to  consider. 

First,  without  significant  subsidies,  households  who  benefit  from  these  programs 
will  probably  never  be  able  to  purchase  a  home,  nor,  in  some  cases,  would  they  have 
affordable  housing  available  in  their  communities  at  all. 

"Therefore  the  choice  for  the  homeowner  is  not  between  a  limited  equity 
build-up  and  a  market-rate  return  but  rather  between  a  limited  return  and  no 
return  at  all."^ 


^Beth  Marcus,  op.  cit.,  p.20. 
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Second,  it  is  only  recently  that  the  expected  benefits  from  homeownership  included 
windfall  profits.  Before  the  last  decade,  housing  in  this  region  was  viewed  more 
cautiously,  and  was  purchased  primarily  to  provide  the  individual  or  household 
with  adequate,  secure  shelter  in  a  desirable  community.  It  was  viewed  as  a  sound 
but  long-term  investment. 

Third,  communities  must  consider  whether  it  is  fair  for  individuals  to  claim  all  the 
profits  from  the  sale  of  their  houses  when  their  ownership  status  was  achieved  only 
through  substantial  public  support.  Is  it  an  appropriate  use  of  public  subsidies  and 
community  resources  to  allow  only  a  few  individuals  to  profit  enormously  from 
such  public  efforts  when  so  many  are  still  in  need  of  affordable  housing? 

Fourth,  should  limited  equity  housing  programs  become  more  successful  and  garner 
enough  resources  to  provide  a  substantial  number  of  affordable  units,  questions  of 
mobility  will  be  less  salient.  Opportunities  in  other  communities,  regions,  and  states 
will  be  available  at  comparable  costs. 

Finally,  encouraging  property  upkeep  need  not  be  a  problem.  Incentives  for  owners 
to  maintain  and  improve  the  property,  as  well  as  adjustments  for  damages,  can  be 
built  into  the  formula  used  to  determined  the  value  of  the  unit  at  the  time  of  resale. 

Despite  these  counter  arguments,  communities  considering  the  use  of  programs  examined 
in  this  report  or  other  programs  which  limit  homeowners'  equity  must  address  these  issues 
at  the  outset.  Proponents  will  need  to  explain  the  program  fully  to  prospective  buyers, 
seek  those  who  understand  and  agree  with  the  principles  of  the  program  and  who  prob- 
ably have  been  or  intend  to  be  long-term  residents  of  the  community.  And,  communities 
will  need  to  carefully  construct  equity  restrictions  which  can  achieve  the  stated  goals  of 
their  program. 
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II.  Legal  Aspects  of  Preserving  Affordability 

The  techniques  and  legal  vehicles  for  preserving  long-term  affordability  discussed  here  are 
all  currently  in  use.  As  it  has  become  more  difficult  to  provide  lower-cost  housing  to  those 
in  need  and  as  program  designers  have  realized  that  we  can  no  longer  invest  in  short-term 
housing  solutions,  the  use  of  resale  and  occupancy  restricitons  has  grown.  However,  some 
of  the  legal  issues  such  restrictions  give  rise  to  have  not  yet  been  resolved  by  case  law. 

In  this  section,  David  Abromowitz,  Esq.  from  the  Boston  Law  firm  of  Goulston  and  Storrs 
examines  the  legal  issues  concerning  these  methods  and  discusses  the  strengths  and  weak- 
nesses inherent  in  each. 

A.  Common  Assumptions  about  Property  and  Real  Property  Law 

For  most  of  us,  our  only  personal  experience  with  real  property  rights  comes  either  through 
buying  a  home  or  renting  an  apartment.  Our  image  of  "ownership"  focuses  on  the  meta- 
phor of  a  home  being  a  castle.  A  property  owner  is  popularly  conceived  of  as  having 
virtually  complete  control  over  a  specific  piece  of  land  and  the  buildings  on  that  land. 
With  ownership,  most  of  us  assume,  comes  the  right  to  exclude  anyone  we  want  (through 
laws  against  trespass),  to  use  the  property  without  interference  (through  laws  preventing 
nuisances  by  other  landowners),  and  to  freely  sell,  give  away  or  leave  the  property  to  one's 
heirs  (through  laws  governing  contracts,  gifts  and  wills). 

Yet,  even  the  simple  act  of  renting  an  apartment  tells  us  that  property  rights  are  not  that 
simple.  The  landlord,  although  still  "owner"  of  the  property  being  rented,  has  given  up  at 
least  part  of  one  of  the  rights  of  ownership,  the  right  to  exclude.  Through  the  rental  trans- 
action, the  tenant  has  acquired  the  right  to  come  on  to  the  property  and  use  and  enjoy  the 
leased  premises,  at  least  for  some  period  of  time.  It  is  now  the  tenant  who,  in  general,  has 
the  right  to  exclude  the  landlord  and  others  from  the  leased  premises. 

These  examples  indicate  that  property  may  be  best  described  not  as  a  single  and  absolute 
right  but  rather  as  a  "bundle  of  rights".  This  bundle  contains  a  number  of  sticks: 

•  the  right  to  exclude  others, 

•  the  right  to  sell  or  "alienate"  the  property  when  and  to  whom  the  owner 
chooses, 

•  the  right  to  profit  from  its  sale, 

•  the  right  to  enjoy  the  property, 

•  the  right  to  develop  or  change  it, 

•  the  right  to  the  minerals  beneath  its  surface, 

•  the  right  to  the  air  and  sunlight  overhead. 

When  tied  together,  the  bundle  of  rights  appears  as  a  single  whole,  but  is  capable  of  being 
untied  and  taken  apart  one  by  one.  As  modem  society  becomes  more  and  more  complex, 
this  bundle  of  rights  in  property  has  been  increasingly  allocated  in  ways  which  accommo- 
date our  changing  notions  of  ownership. 

A  few  more  examples  will  serve  to  illustrate  this  well.  Condominiums  are  now  a  common 
form  of  home  ownership.  What  once  may  have  been  a  single  building  with  undivided 
ownership  by  one  person  has  now  been  broken  into  multiple  smaller  units  of  ownership. 
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Such  an  arrangement  of  necessity  requires  many  owners  of  individual  pieces  of  property  to 
work  together  cooperatively.  No  unit  owners  may  exclude  another  unit  owner  from  the 
common  areas  of  the  building,  and  each  must  accommodate  visitors  of  the  others. 

In  urban  settings,  what  appear  to  be  a  single,  unified  office  building  may  in  fact  be  divided 
up  with  one  party  owning  the  land  underneath  the  building,  a  commercial  condominium 
association  owning  the  building  itself  but  subject  to  the  ground  lease,  a  multitude  of  indi- 
viduals owning  the  condominium  units  inside  the  building,  and  a  development  entity 
owning  air  rights  above  the  building  with  the  option  to  extend  the  building  upward  in  the 
future.  Similarly,  another  parcel  of  land  located  in  a  more  residential  area  might  be  di- 
vided such  that  mineral  rights  below  the  ground  are  held  by  one  party;  homes  on  the 
ground  are  owned  by  a  variety  of  individuals,  subject  to  regulation  by  a  homeowners' 
association  and  various  common  private  deed  restrictions  on  the  right  to  build  on  individ- 
ual parcels;  and  open  space  in  the  parcel  may  be  subject  to  conservation  restrictions  benefit- 
ting local  government  and  non-profit  conservation  groups.  Public  rules  such  as  local 
zoning  and  subdivision  laws  and  regulations  would  still  further  qualify  what  an  owner 
would  be  able  to  do  with  the  property.  And,  all  of  this  is  not  to  mention  the  numerous 
easements,  licenses  and  leasehold  interests  commonly  granted  to  utility  companies  and 
others  with  a  very  limited  need  to  cross  over  or  use  portions  of  the  property. 

With  these  examples  in  mind,  the  concept  of  so-called  "limited  equity"  home  ownership 
begins  to  make  more  sense  as  part  of  a  broader  trend  in  modem  real  property  law.  Limited 
equity  home  ownership  recognizes  that  if  the  property  rights  of  one  owner  are  increased  to 
near  absolute  proportions  (e.g.  the  owner  holds  all  the  sticks  in  the  bundle),  this  will  likely 
infringe  in  some  way  on  the  rights  of  another  owner.  But  "ownership"  need  not  be  an  all  or 
nothing  proposition.  It  is  possible  to  structure  new  forms  of  ownership  which  retain,  with 
minimal  curtailment,  most  of  the  traditional  benefits  of  property  ownership  ~  such  as 
security  in  possession,  control  over  appearance  and  ability  to  leave  the  property  to  one's 
heirs.  The  essence  of  the  limited  equity  concept  is  that  by  being  willing  to  forego  one  of  the 
typical  attributes  of  ownership — the  "stick"  in  the  "bundle"  allowing  the  right  to  sell  in  the 
market  to  anyone  at  the  highest  price — a  lower-income  homeowner  can  affordably  achieve 
most  of  the  other  ownership  benefits  without  precluding  the  next  low-income  prospective 
buyer  from  the  same  opportunity. 

B.  Methods  for  Protecting  Long  Term  Aff ordability 

The  goal  of  limited  equity  home  ownership  is  to  address  the  growing  shortage  of  afford- 
able housing.  Proper  management  of  the  housing  created  under  a  limited  equity  program 
could  over  time  substantially  alleviate  the  scarcity  of  affordable  housing  for  a  considerable 
period  of  time.  The  first  occupant  of  the  housing  thus  created  will  have  acquired  a  place  to 
live  at  a  price  substantially  below  current  market  value.  Similar  price  savings  can  be 
passed  along  to  future  occupants  if  proper  legal  mechanisms  are  instituted  at  the  outset  of 
the  program. 

Consider  the  alternative.  If  no  restrictions  are  placed  upon  resale  of  the  housing,  nothing 
prevents  the  lucky  first  occupants  from  simply  reselling  to  anyone  who  can  pay  a  high 
market  price  and  pocketing  the  difference.  In  that  event,  the  public  programs  devoted  to 
creating  the  housing  would  merely  give  a  windfall  profit  to  a  select  few,  with  no  real  bene- 
fit to  the  public  at  large.  The  same  risk  is  possible  if  there  are  restrictions  binding  on  only 
the  initial  recipients  of  the  housing  but  not  on  subsequent  owners.  Then  the  second  or 
third  owner  could  reap  such  a  windfall.  Therefore,  preserving  for  long-term  public  benefit 
the  initial  low  cost  of  the  housing  should  be  considered  a  fair  and  essential  part  of  respon- 
sible housing  initiatives. 
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There  are  several  legal  mechanisms  which  can  be  used  to  carry  out  such  a  program.  Those 
that  are  most  commonly  used  are: 

1.  Deed  Restrictions 

Deed  restrictions  or  covenants  that  "run  with  the  land"  and  bind  subsequent  owners, 
could  be  inserted  in  the  initial  deed  of  the  property  to  a  private  owner.  These 
restrictions  would  Umit  in  some  way  the  resale  price  of  the  property  or  could  give 
the  initial  seller  (presumably  a  publicbody,  a  non-profit  organization,  or  in  some 
cases  a  private  entity)  a  first  option  to  purchase  at  a  restricted  price  if  the  property 
went  on  the  market.  In  either  case,  the  initial  seller  would  have  the  right  to  enforce 
the  restrictions  against  subsequent  owners,  not  just  the  initial  buyer. 

2.  Option  to  Purchase/Right  of  First  Refusal 

As  noted  regarding  deed  restrictions,  a  method  by  which  affordability  could  be 
preserved  would  be  for  the  buyer  to  grant  the  initial  seller  either  an  option  to  pur- 
chase the  property  or  a  right  of  first  refusal,  in  each  case  at  a  price  presumably  below 
market.  An  option  to  purchase  gives  the  initial  seller  a  right  to  buy  the  property 
back  if  some  triggering  event  happens,  in  this  case  if  the  property  is  ever  sold  or 
offered  for  sale  in  violation  of  the  terms  of  the  limited  equity  restrictions.  A  right  of 
first  refusal  is  similar,  but  generally  puts  the  burden  on  the  owner  of  the  property  to 
offer  it  for  sale  to  the  holder  of  the  right  of  first  refusal  (in  this  case,  the  initial  seller) 
before  offering  it  to  anyone  else.  Both  of  these  can  be  distinct  from  deed  restrictions 
described  above  in  that  they  need  not  be  included  in  the  initial  deed  from  the  seller 
to  the  first  buyer;  rather,  they  can  be  the  subject  of  a  separate  agreement.  Neverthe- 
less, with  some  minor  variations  not  particularly  relevant  to  this  discussion,  the 
rules  concerning  the  enforceability  of  such  methods  are  substantially  the  same  as 
those  discussed  below  concerning  deed  restrictions.  Therefore,  there  will  not  be  a 
discussion  of  purchase  options  below  separate  from  the  deed  restrictions  discussion. 

3.  Recorded  Mortgage  Lien 

The  seller  might  require  the  buyer  to  grant  it  a  mortgage  lien  against  the  property, 
probably  in  second,  third  or  lower  position  behind  the  primary  mortgage  lenders. 
The  amount  of  the  lien  would  be  calculated  according  to  a  prescribed  formula.  For 
example,  the  lien  might  be  for  (1)  the  difference  between  the  actual  sale  price  in  a 
future  sale  and  the  intended  restricted  sale  price,  or,  (2)  the  difference  between  the 
fair  market  value  of  the  property  when  sold  to  the  first  owner  and  the  price  actually 
paid  (e.g.  $1(X),000  -  $15,000  =  $85,000)  as  adjusted  for  inflation.  This  lien  would 
become  due  and  payable  upon  an  unpermitted  sale  or  transfer,  such  as  a  sale  at  too 
high  a  price  or  to  an  ineligible  buyer. 

4.  Limited  Equity  Cooperative 

Assuming  multi-family  housing  is  involved,  creation  of  a  limited-equity  coopera- 
tive might  be  required  as  a  condition  of  the  initial  transaction.  The  property  would 
be  owned  by  a  corporation  created  under  Chapter  157B  of  Massachusetts  General 
Laws.  The  shares  of  stock  in  the  corporation  would  be  owned  only  by  persons  who 
also  owned  the  right  to  occupy  a  unit  in  the  building.  Like  shareholders  in  other 
corporations,  the  unit  owner  would  vote  for  directors,  serve  as  officers  and  vote  on 
major  decisions  involving  the  corporation.  The  right  to  live  in  a  unit  would  be  em- 
bodied in  what  is  technically  a  perpetually  renewable  lease  (a  "proprietary  lease"). 
The  propriety  lease  and  stock  could  only  be  transferred  as  a  package,  and  together 
would  comprise  the  interests  that  a  unit  owner  buys.  What  makes  a  cooperative 
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corporation  "limited  equity"  is  a  provision  in  the  Articles  of  Incorporation,  By-Laws, 
stock  certificates  and  proprietary  leases  which  restricts  selling  the  unit  at  fair  market 
value.  Instead,  a  limited  price  formula  similar  to  that  used  in  the  other  affordability 
mechanisms  is  built  into  the  documents,  and  a  sale  contrary  to  such  restriction  is 
void. 

5.  Long-Term  Ground  Lease 

A  municipality,  public  agency,  or  non-profit  group  could  retain  title  to  the  underly- 
ing property  and  grant  the  prospective  buyer  of  the  buildings  a  99-year  ground  lease 
to  the  underlying  property.  In  this  way  the  land  would  remain  available  for  com  - 
munity  benefit  while  the  homeowner's  long-term  use  and  possession  of  the  land 
would  be  guaranteed  by  the  ground  lease.  Possession  could  be  forfeited  only  under 
exceptional  circumstances  involving  a  breach  of  some  essential  term  of  the  lease  (i.e., 
terms  restricting  sale  or  transfer  sudi  as  those  discussed  above  in  connection  with  the 
deed  or  mortgage).  Despite  its  label,  the  ground  lease  provides  the  homeowner  with 
an  interest  in  the  property  which  more  closely  resembles  the  interest  of  a  condomin- 
ium or  cooperative  owner  than  the  interest  of  a  lessee  under  a  typical  lecise. 

C.  Legal  Issues 

While  the  mechanisms  discussed  above  would  conceptually  promote  and  preserve  afford- 
able housing,  two  primary  issues  need  to  be  addressed: 

To  what  degree  are  the  restrictions  imposed  legally  enforceable? 

Given  the  degree  of  legal  enforceability,  what  are  the  practical  strengths  and 
weaknesses  of  that  structure? 

1.  Deed  Restrictions 

•  Deed  restrictions  are  useful  because  under  some  circumstances  they  can  pro- 
hibit not  just  the  first  buyer  of  a  unit  from  reselling  it  at  market  price,  but  can 
also  restrict  later  buyers  who  were  not  part  of  the  initial  transaction. 

•  Deed  restrictions,  however,  are  limited  in  their  usefulness  because  of  certain 
technical  legal  rules.  In  particular,  such  restrictions  are  generally  only 
enforceable  a  maximum  of  thirty  years  unless  the  parties  then  involved 
dedde  to  extend  the  restriction. 

Any  mechanism  to  preserve  affordable  housing  must  look  beyond  the  present  to  the  future. 
When  an  affordable  housing  developer  or  community  first  sells  the  property,  the  simplest 
way  of  limiting  the  buyer's  equity  is  through  a  contract  with  that  buyer.  The  terms  of  the 
contract  would  essentially  be  the  same  as  those  of  any  of  the  restrictive  mechanisms  under 
discussion  here.  Legally,  however,  a  contract  is  generally  only  binding  on  the  actual 
parties  to  the  contract.  Therefore,  if  the  buyer  resells  the  property  to  a  new  buyer  who  was 
not  party  to  the  original  contract,  the  new  buyer  may  not  be  obligated  to  comply  with  the 
limited  equity  restriction.  By  putting  the  restriction  in  the  deed  itself,  the  law  does  allow 
the  restriction  to  be  enforced  against  future  owners  of  the  property  even  if  they  were  not 
part  of  the  original  contract.  This  type  of  restriction,  which  applies  to  anyone  who  owns 
the  property,  is  one  that  "runs  with  the  land." 
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To  be  enforceable  against  future  owners  and  "run  with  the  land"  in  Massachusetts  as  else- 
where, however,  a  deed  covenant  must  meet  certain  technical  rules.  The  restriction  must 
be  made  between  parties  in  "privity"  and  must  "touch  and  concern"  both  benefited  and 
burdened  land.*  See  Whitinsville  Plaza,  Inc.  v.  Kotseas,  378  Mass.  85  (1979). 

The  privity  aspect  deals  with  the  relationship  between  the  original  parties  to  the  covenant, 
in  this  context  the  town,  public  agency,  or  non-profit  entity  which  originally  holds  title  to 
the  property  (the  granting  entity)  and  the  first  buyer.  Privity  is  a  technical  concept,  some- 
times obscure  even  to  lawyers.  In  essence,  the  issue  of  whether  there  is  "privity"  is  a  ques- 
tion of  looking  at  just  what  legal  relationship  existed  between  the  covenanting  parties  at  the 
time  they  made  the  covenant.  Were  they  seller  and  buyer  of  the  property?  Landlord  and 
tenant?  Or  just  neighbors  who  wanted  to  make  an  agreement  affecting  their  neighboring 
properties? 

Massachusetts  has  traditionally  taken  a  very  narrow  view  of  privity,  essentially  requiring 
that  one  party  already  have  an  existing  real  property  "interest"  in  the  other  party's  land  to 
be  subject  to  the  covenant.  Morse  v.  Aldrick,  36  Mass.  449  (1837).  By  "interest"  the  courts 
do  not  mean  a  general  concern  about  the  land,  nor  even  the  fact  that  one  party  is  the  owner 
selling  to  the  other.  Instead,  the  courts  have  required  there  to  be  a  real  estate  interest  (such 
as  an  easement,  a  mortgage,  or  a  landlord /tenant  relationship)  in  the  land  to  be  made 
subject  to  the  covenant.  In  the  typical  program,  the  granting  entity  would  not  appear  to 
have  any  such  other  interest. 

This  privity  requirement  has  been  dropped  when  the  enforcing  party  is  seeking  only  a  so- 
called  "equity"  remedy,  as  opposed  to  seeking  money  damages  for  breach.  Speaking  gener- 
ally, a  remedy  in  "equity"  is  one  where  a  court  orders  someone  to  do  something,  as  op- 
posed to  paying  the  hurt  party  money.  For  example,  an  order  of  specific  performance 
forcing  a  seller  to  give  a  buyer  a  deed  when  the  seller  has  tried  to  back  out  of  the  deal  is 
such  remedy  in  equity.  However,  it  may  be  vital  to  the  granting  entity  that  has  created  the 
affordable  unit  to  have  a  money  damages  remedy  available  to  recover  any  windfall  profits 
made  if  the  breach  is  only  discovered  after  an  unrestricted  sale.  Therefore,  the  privity 
requirement  is  of  concern. 

An  equally  technical  and  obscure  but  vital  legal  requirement  for  a  valid  restrictive  deed 
covenant  is  that  the  type  of  restriction  "touch  and  concern"  the  land.  A  classic  example  is  a 
covenant  that  requires  one  landowner  to  maintain  a  retaining  wall  that  holds  up  neighbor- 
ing land  from  eroding — dearly  a  matter  that  affects  the  real  estate  itself.  By  contrast,  an 
agreement  that  one  neighbor  would  wash  the  other's  car  would  be  really  an  agreement  for 
personal  services  and  of  no  "concern"  to  the  real  estate,  even  if  written  in  a  deed.  Massa- 
chusetts has  traditionally  taken  a  narrow  view  of  what  types  of  restrictions  "touch  and 
concern",  although  the  Supreme  Judicial  Court  has  begun  to  relax  the  requirement.  See 
Whitinsville  Plaza,  supra. 

While  a  resale  restriction  put  into  the  deed  by  the  granting  entity  might  fit  within  this 
expanded  view,  a  more  significant  problem  still  remains.  To  be  valid,  a  restrictive  deed 
covenant  must  touch  and  concern  some  land  which  is  benefitted  by  the  restriction  as  well 
as  the  land  which  is  burdened  by  the  restriction.  For  example,  in  the  retaining  wall  ex- 
ample, the  property  whose  owner  has  to  maintain  the  wall  is  burdened;  the  property  held 
up  by  the  wall  is  benefitted. 


^ther  prerequisites  to  enforceability — that  the  restriction  be  in  writing,  that  subsequent  buyers  have  notice 
of  the  restriction  fron:\  the  public  record  or  otherwise,  and  that  the  parties  intended  the  restriction  to  run  with 
the  land — can  be  assumed  to  be  satisfied  in  the  programs  contemplated  here. 
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In  our  case,  the  granting  entity  would  sell  a  property  to  a  buyer  and  seek  to  "burden"  the 
property  with  a  deed  restriction.  However,  what  other  real  estate  owned  by  the  granting 
entity  is  "benefitted"?  To  be  safe,  the  granting  entity  would  either  have  to  retain  some 
portion  of  the  property  (probably  making  it  unbuildable)  or  somehow  define  nearby  land 
which  it  owns  as  being  specifically  benefitted  and  indicate  the  benefit  to  that  land. 

Even  if  the  above  obstacles  to  enforcement  could  be  met,  deed  restrictions  are  of  limited 
duration.  Massachusetts  General  Laws  c.  184,  S27,  generally  restricts  the  lifetime  of  such 
restrictions  to  30  years.''  However,  1985  amendments  to  M.G.L.  c.  184,  S26,  appear  to  ex- 
empt duly  recorded  restrictions  held  by  a  "governmental  body",  including  "any  public 
authority."  Although  this  language  would  relieve  duly  recorded  restrictions  of  the  dura- 
tion limitations  of  the  statute  if  held  by  a  municipality  or  public  agency,  there  are  also  case 
law  time  limitations.  Under  the  doctrine  of  "changed  circumstances"  a  court  could  still 
refuse  to  enforce  a  restriction  if  circumstances  in  the  area  had  so  changed  such  that  no 
actual  and  substantial  benefit  then  remained  for  the  granting  entity.  This  "changed  circum- 
stances" doctrine  is  open  to  a  fair  amount  of  judicial  interpretation  and  discretion,  which 
could  undermine  the  preservation  of  affordability  well  before  the  time  intended  by  the 
original  architects  of  the  program. 

An  additional  limitation  on  restrictive  deed  covenants  is  the  doctrine  against  unreasonable 
"restraints  on  alienation".  In  general,  property  law  disfavors  restrictions  on  property  which 
inhibit  the  owner's  ability  to  resell  it.  However,  many  restraints  are  common  and  allowed 
because  in  context  they  are  reasonable.  Massachusetts  generally  follows  the  approach  of 
the  Restatement  of  Property,  S406,  which  lists  a  variety  of  factors  tending  to  show  that  a 
restraint  is  reasonable.  These  factors  are: 

"1.      the  one  imposing  the  restraint  has  some  interest  in  land  which  he  is  seeking  to 
protect  by  the  enforcement  of  the  restraint; 

2.  the  restraint  is  limited  in  duration; 

3.  the  enforcement  of  the  restraint  accomplishes  a  worthwhile  purpose; 

4.  the  type  of  conveyances  prohibited  are  ones  not  likely  to  be  employed  to  any 
substantial  degree  by  the  one  restrained; 

5.  the  number  of  persons  to  whom  alienation  is  prohibited  is  small";  Franklin  v. 
Spadafora,  388  Mass.  764  (1983). 

Note  that  these  five  factors  are  stated  in  general  terms,  so  that  they  are  open  to  interpreta- 
tion in  the  context  of  a  particular  set  of  facts. 

In  the  case  of  Franklin,  supra,  for  example,  the  Supreme  Judicial  Court  upheld  as  reason- 
able a  condominium  by-law  which  restricted  to  two  the  number  of  units  in  the  building 
any  one  person  could  own.  Most  of  the  factors  discussed  in  Franklin  could  be  interpreted 
in  support  of  a  public  agency  or  non-profit  group  imposing  a  restriction  on  resale.  How- 
ever, the  first  factor,  that  of  an  "interest"  in  the  property,  appears  similar  to  that  of  the 
"interest"  needed  for  a  covenant.  The  Franklin  court  found  the  interest  requirement  satis- 
fied because  of  the  condominium  housing  and  the  interrelationship  of  the  units.  Here,  the 
granting  entity  might  lack  such  a  real  estate  "interest"  for  the  reasons  discussed  above. 

For  the  foregoing  reasons,  then,  an  approach  based  upon  deed  restrictions  creates  some 
risks  of  unenforceability.  This  is  not  to  say  that  deed  restrictions  should  not  be  used  for 
preserving  affordability,  but  rather  that  they  may  not  be  as  legally  strong  as  they  should  be 
for  such  long  term  programs.  Moreover,  as  a  practical  matter  such  an  approach  may  be 
hard  to  police.  The  granting  entity  would  need  an  ongoing  relationship  to  the  property  in 
order  to  discover  a  possible  violation  in  advance.  Who  would  check  periodically  to  deter- 
mine if  the  covenant  had  been  ignored?  It  might  be  hoped  that  the  restriction  would  cloud 


^The  statute  does  allow  for  rerecording  of  a  restriction  to  extend  its  life,  if  procedures  in  the  statute  are 
followed. 
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title  and  render  the  property  less  marketable.  However,  given  the  likely  great  financial 
incentive  to  resell  at  market  prices,  a  buyer  might  be  willing  either  to  take  the  risk  of  get- 
ting caught  or  to  spend  substantial  sums  in  a  legal  challenge. 


2.  Mortgage  Lien 

•  A  mortgage  lien  can  be  used  as  the  format  to  contain  restrictions  and  make 
them  less  open  to  challenge  than  deed  covenants. 

•  A  mortgage  lien  has  certain  practical  disadvantages  for  use  as  a  long  term 
affordabiUty  mechanism,  most  notably  that  when  the  mortgage  is  paid  the 
restriction  evaporates. 

A  mortgage  lien  is  not  subject  to  the  same  enforceability  issues  as  a  deed  restriction.  No 
special  prior  privity  is  required,  and  the  lien  is  not  limited  to  securing  things  that  "touch 
and  concern"  benefitted  parcels.  And  a  mortgage  generally  is  not  considered  subject  to  any 
limitations  on  duration,  although  under  Massachusetts  General  Laws  c.  266  a  mortgage 
cannot  be  foreclosed  after  50  years  from  when  it  was  recorded  in  the  public  record  unless 
properly  extended. 

To  be  enforceable,  a  mortgage  generally  must  secure  a  promise  to  pay  a  specific  sum  of 
money  or  an  obligation  that  can  be  calculated  according  to  a  fixed  formula.  For  example, 
the  typical  house  purchase  mortgage  secures  the  amount  borrowed  plus  interest  plus 
possible  costs  of  enforcement.  While  the  granting  entity's  mortgage  would  fit  this  descrip- 
tion, if  some  other  obligation  were  included  in  the  mortgage — or  example,  if  the  granting 
entity  retained  an  option  to  repurchase  at  a  fixed  price — the  obligation  might  be  found  in- 
valid. That  is,  the  repurchase  option  might  be  viewed  as  an  obligation  that  cannot  be  con- 
verted into  or  calculated  as  an  amount  of  money  that  the  borrower  can  simply  pay  off.  If 
the  mortgage  cannot  be  paid  off,  the  restrictions  that  prevent  such  payoff  may  be  struck 
down  under  old  common  law  doctrines  that  generally  serve  to  allow  a  borrower  to  redeem 
her  land  from  a  lender  at  some  point  in  time.  The  law  in  this  area  is,  unfortunately,  some- 
what murky.  See,  e.g..  Humble  Oil  &  Refining  Co.  v.  Doerr,  123  N.J.  Super.  530, 303  A.2d. 
898  (1973),  regarding  "clogging  the  equity  of  redemption."  See  also  Pawtucket  Institution 

for  Savings  v.  Gagnon,  R.I.        ,  475  A.2d  1028  (1984)  (valid  mortgage  securing  promise 

to  build  apartment  building). 

Even  if  the  law  were  clear,  there  are  still  practical  problems  with  using  a  mortgage  lien  to 
preserve  the  affordability  of  housing.  A  mortgage  obligation  ultimately  is  fairly  easily 
circumvented.  The  original  buyer  knows  that  if  he  or  she  sells  at  full  market  price,  at 
worst  the  excess  profits  will  be  turned  over  to  the  granting  entity.  Furthermore,  there  is 
some  chance  the  granting  entity  will  not  enforce  the  mortgage  since,  as  in  the  case  of  deed 
restrictions,  there  may  be  no  ongoing  oversight  or  warning  signals  to  alert  the  granting 
entity  of  a  sale.  Some  groups  have  attached  large  pre-payment  penalties  if  the  mortgage 
amount  is  paid  before  the  full  term  of  the  mortgage,  but  if  the  appreciation  in  the  property 
is  greater  than  the  penalty  there  is  still  an  incentive  to  the  property  owner  to  sell  at  full 
market  price  and  pay  off  the  mortgage.  If  the  prepayment  penalties  are  so  large  as  to  be 
greater  than  the  full  market  price,  however,  the  mortgage  may  run  afoul  of  rules  such  as 
those  discussed  in  the  preceding  paragraph. 

Looked  at  another  way,  the  mortgage  approach,  even  if  actually  enforced,  allows  a  later 
purchaser  to  "buy  out"  the  property  from  the  public.  At  the  outset,  the  granting  entity 
knows  the  market  value  of  the  property  compared  to  the  price  the  initial  purchaser  is 
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paying.  It  can  calculate  whether  it  is  more  beneficial  to  sell  off  the  property  up  front  to  the 
highest  bidder  and  use  the  proceeds  for  a  public  benefit.  If  the  granting  entity  puts  a  mort- 
gage on  the  property,  the  buyout  previously  described  may  occur  at  a  time  when  the  mar- 
ket value  has  dropped  (or  not  kept  pace  with  inflation)  and  this  wiU  yield  the  granting 
entity  less  money  to  replace  the  property  which  has  now  been  lost  to  the  market.  This  then 
raises  the  practical  difficulty  of  setting  a  formula  for  the  amount  of  the  lien. 

In  sum,  then,  the  mortgage  approach  appears  to  be  legally  more  certain  of  enforceability 
but  perhaps  practically  less  certain  of  ensuring  the  long-term  goals  of  preserving  affordable 
housing  than  other  methods. 


3.  Ground  Lease 

•  A  ground  lease  is  generally  considered  to  be  a  more  enforceable  mechanism 
legally  for  the  kinds  of  restrictions  relevant  to  affordable  housing 
preservation. 

•  A  ground  lease  also  provides  an  additional  framework  for  ongoing,  regular 
oversight  of  whether  the  occupants  of  the  housing  are  complying  with  the 
affordability  and  resale  restrictions  and  can  be  for  a  longer  duration  than 
other  mechanisms  (other  than  the  limited  equity  cooperative). 

Restrictions  similar  to  those  which  could  be  imposed  in  deed  covenants  or  in  a  coopera- 
tive's documents  could  instead  be  included  in  a  ground  lease  of  the  lot.  Yet,  because  of  the 
technical  and  practical  distinctions  between  a  lease  and  a  sale  of  land,  such  restrictions  are 
more  likely  to  be  enforced  for  a  longer  time  in  a  lease. 

Historically,  the  courts  have  frowned  on  selling  property  ostensibly  completely  (in  "fee 
simple  absolute")  and  then  trying  to  impose  restrictions  on  what  was  sold.  Leases,  on  the 
other  hand,  have  traditionally  been  full  of  restrictions  in  favor  of  the  lessor.  Thus,  for 
example,  in  many  jurisdictions  resale  restrictions  on  condominium  units  (a  form  of  fee 
simple)  would  be  struck  down  whereas  identical  restrictions  applied  to  a  cooperative  unit 
(technically  a  form  of  lease)  would  be  allowed.  In  a  lease  situation  the  lessor  does  have  an 
actual,  ongoing  interest  in  the  property;  at  the  end  of  the  lease,  full  possession  will  revert 
back  to  the  lessor.  This  is  in  contrast  to  a  sale  by  deed,  where  the  seller  has  parted  with  the 
full  bundle  of  rights  of  ownership  forever.  Consequently,  lease  restrictions  are  more  likely 
to  be  viewed  as  reasonable.  Moreover,  the  common  law  duration  limitations  noted  above 
for  deed  covenants  should  not  be  applicable  to  leases,  and  M.G.L.  c.  184,  S26  expressly 
exempts  leases  from  the  statutory  time  limits. 

As  with  any  of  the  other  mechanisms,  a  lease,  to  be  effective,  requires  some  entity  to  main- 
tain oversight  and  be  ready  to  enforce  the  restrictions  in  the  future.  The  ground  lease 
structure  is  most  suited  to  this  role  because  the  ground  lessor  is  in  regular  contact  with 
each  homeowner  through  collection  of  a  lease  fee. 

If  the  buildings  on  the  property  are  sold  separately  "in  fee"  to  the  lessee,  some  of  the  same 
legal  issues  discussed  earlier  regarding  deed  restrictions  come  into  play.  In  the  ground 
lease  situation,  however,  there  is  an  "interest"  in  the  property  sufficient  to  satisfy  the  privity 
requirement.  Also,  the  ground  lease  structure  provides  several  alternative  enforcement 
methods.  The  lease  could  contain,  for  example,  an  option  to  purchase  or  right  of  first 
refusal. 
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4.  Limited  Equity  Cooperative 

•  A  limited  equity  cooperative  enjoys  the  benefit  of  a  specific  authorizing 
statute,  making  restrictions  contained  within  its  framework  very  likely 
enforceable. 

•  As  a  corporation,  a  limited  equity  cooperative's  organizational  documents 
could  be  amended  or  revised  by  its  members,  raising  the  question  of  the  need 
for  an  outside  group  or  entity  which  could  restrain  such  a  change  from  lim- 
ited equity  to  full  market  rate  cooperative  status. 

As  noted  earlier,  in  a  limited  equity  cooperative,  the  affordability  restrictions  are  contained 
as  limitations  on  the  sale  of  stock  as  well  as  restrictions  on  assignment  of  the  leasehold 
interest.  Therefore,  as  with  the  preceding  discussion  of  limitations  in  a  leasehold  as  com- 
pared to  a  fee  interest  in  real  estate,  courts  have  been  more  willing  to  uphold  restrictions  of 
various  kinds  in  a  cooperative  setting.  Similarly,  the  sale  of  stock  is  considered  a  sale  of 
personal  property,  and  restrictions  in  this  area  also  have  generally  been  widely  enforceable. 
To  dear  up  any  doubt,  however.  Chapter  157B  of  the  Massachusetts  General  Laws  specifi- 
cally authorizes  establishing  a  cooperative  in  which  the  "equity"  is  "permanently  dedicated 
to  providing  housing  to  persons  of  low  or  moderate  income  or  to  a  charitable  purposes 
(sic)".  Although  the  statutory  language  is  not  crystal  clear  and  has  not  been  interpreted  in  a 
reported  court  case,  it  should  provide  sufficient  authorization  to  overcome  any  hngering 
doubts  about  the  validity  of  most  of  the  types  of  equity  limitations  that  are  currently  em- 
ployed in  limited  equity  cooperatives. 

Any  question  about  the  ultimate  enforceability  of  equity  limitations  in  a  cooperative  is 
probably  more  practical  than  legal.  The  restrictions  exist  only  if  they  are  included  in  the 
Articles  of  Organization,  By-Laws  and  other  documents  of  the  cooperative  corporation. 
Articles,  By-Laws  and  the  other  documents,  however,  can  be  amended.  The  corporation  is 
governed  by  its  shareholders  and  their  elected  board  representatives.  As  market  and 
personal  financial  pressures  mount  on  cooperative  members,  even  those  who  were  most 
enthusiastically  dedicated  to  the  concept  of  limited  equity  at  the  outset  may  find  them- 
selves wondering  if  there  might  not  be  some  way  to  change  the  resale  price  limitations. 
The  cooperative  documents  can  require  a  "super  majority"  vote,  such  an  unanimous  con- 
sent to  a  change  in  the  resale  price  formula,  but  even  this  obstacle  may  not  prevent  such  a 
change  in  the  future.  As  a  result,  many  advocates  of  limited  equity  cooperatives  are  look- 
ing at  ways  to  couple  them  with  some  oversight  by  an  independent  third  party  which 
would  have  a  veto  power  over  doing  away  with  the  limited  equity  restrictions.  One  such 
mechanism  is  establishing  in  the  initial  Articles  and  By-Laws  that  any  amendment  (or  any 
amendment  related  to  the  limited  equity  aspects  of  the  cooperative)  requires  approval  of 
the  project  sponsor  or  the  granting  entity  before  that  amendment  can  be  effective.  Another 
structure  would  be  to  combine  two  methods  discussed  here  and  have  the  land  underneath 
the  cooperative  be  owned  by  a  community  land  trust. 

D.  Conclusion 

Based  upon  the  foregoing  analysis,  the  use  of  deed  restrictions  is  generally  the  simplest  but 
comparatively  the  most  risky  mechanism  from  the  point  of  view  of  future  legal  enforceabil- 
ity. The  mortgage  lien,  limited  equity  cooperative,  and  the  ground  lease  are  all  safer  from 
legal  challenge.  However,  the  mortgage  approach  still  enables  a  future  buyer  to  "buy  out" 
the  public,  and  the  limited  equity  cooperative  is  subject  to  the  changed  views  of  coopera- 
tive unit  owners,  thereby  defeating  the  end  goal  of  preserving  affordable  housing.  Ground 
leases  held  by  a  community  land  trust  offer  another  layer  of  affordability  protection. 
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As  with  all  legal  arrangements,  the  legal  structure  alone  cannot  guarantee  compliance  and 
continued  viability  for  the  project.  Preserving  affordable  housing  takes  not  just  a  better 
legal  mousetrap,  but  also  education  and  common  sense.  Education  of  the  buyers  of  limited 
equity  housing  is  crucial,  so  that  they  understand  fully  the  restrictions  involved,  the  trade- 
offs being  made,  and  the  mechanisms  for  review  and  enforcement.  Such  education  also 
enhances  the  legal  enforceability  of  such  restrictions  by  showing  that  both  parties  to  the 
agreement  (seller  and  buyer)  understood  its  terms.  Common  sense  is  needed  in  the  form  of 
setting  up  an  institutionalized  method  for  enforcing  limited  equity  provisions  that  is  likely 
to  work  practically  and  not  just  on  paper.  This  method  must  involve  a  group  or  institution 
likely  to  have  or  gain  the  expertise  and  resources  necessary  to  do  its  job.  In  combination 
with  a  sensible  legal  structure,  these  attributes  can  combine  to  produce  an  effective,  long- 
term  approach  to  the  growing  need  for  preserving  hard-won  efforts  at  creating  affordable 
housing. 
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Ill .  The  Selection,  Implementation,  and  Administration 
of  Limited  Equity  Homeownership  Programs 


Limited  equity  housing  programs,  which  successfully  create  and  protect  an  increasing 
supply  of  affordable  housing  in  any  community,  require  some  form  of  permanent  non- 
profit or  municipal  organization  to  oversee  operations.  This  part  of  the  report  identifies 
and  discusses  briefly  a  number  of  critical  implementation  and  administration  issues  com- 
munities will  need  to  address.  The  detailed  program  descriptions  in  the  final  sections  will 
provide  a  more  in-depth  analysis  of  these  issues.  These  include: 

•  how  to  select  the  form  of  tenure  which  can  best  meet  the  community's  needs, 

•  what  problems  exist  in  trying  to  secure  adequate  resources  to  fund  the 
programs, 

•  how  to  construct  a  resale  formula  which  can  meet  local  housing  goals,  and 

•  what  role  community-based  organizations  and/or  municipal  officials  need  to 
assume  in  order  to  protect  the  housing  over  time. 
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A.  Selecting  an  Appropriate  Program  for  Your  Community 

In  addition  to  a  consideration  of  the  legal  soundness  of  different  mechanisms  to  preserve 
the  long-term  affordability  of  the  units  each  program  uses,  communities  will  also  need  to 
consider  other  differences  among  the  programs  in  order  to  select  which  form  or  forms  of 
tenure  best  meet  the  community's  housing  needs.  The  list  of  steps  below  can  be  used  to 
help  make  that  determination,  in  conjunction  with  the  detailed  program  descriptions  in  the 
final  part  of  this  report. 

1.  Determine  your  housing  needs. 

What  is  the  most  appropriate  form  of  housing  for  existing  tenants  and/or  targeted  house- 
holds? 

What  can  they  afford  to  pay? 

2.  Examine  differences  between  programs 

How  well  can  each  program  meet  the  needs  of  targeted  households? 

Does  the  program  meet  the  needs  of  households  with  a  range  of  incomes? 

Does  the  program  target  those  in  greatest  need,  or  more  moderate-income 
households  only? 

Does  the  program  help  those  wishing  to  remain  in  the  community  to  do  so? 

What  benefits  will  occupants  receive? 

What  responsibilities  will  they  bear? 

How  legally  sound  is  the  mechanism  each  program  uses  to  protect  the  long-term  affordabil- 
ity of  the  units? 

For  how  long  can  the  mechanism  be  legally  enforced? 

How  difficult  is  it  to  finance  the  development/rehabilitation  of  the  units  given  the  restrictions 
in  use? 

Can  occupants  find  financing  for  individual  units/shares? 

What  resources  will  need  to  be  secured  to  ensure  the  long-term  affordability 
of  the  units  over  time? 

3.  Determine  ttie  ievei  of  local  involvement  required  to  ensure 
the  success  of  the  program. 

Who  will/can  initiate  the  program  within  the  community? 

Who  will  assume  responsibility  for  financing  and  developing  new  housing,  rehabilitating 
existing  housing  or  overseeing  such  housing  production  activities?  Municipal  officials,  non- 
profit organizations,  private  developers? 
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Who  will  select  the  mechanism  for  securing  the  long-term  affordability  of  the  units? 
Who  will  set  the  formula  which  determines  resale  values? 
Who  will  develop  a  process  for  selecting  occupants? 
Who  will  screen  and  determine  the  eligibility  of  applicants? 

What  level  of  community  education  and  on-going  technical  assistance  will  the  program 
require?  Who  will  provide  it? 

Who  will  monitor  resales  or  exercise  options  to  repurchase  the  units  over  time  to  ensure 
compliance  with  program  restrictions? 

Who  will  be  notified  in  the  case  of  default?  Will  it  be  cured? 

Who  will  initiate/control  program  changes  over  time? 

4.  Identify  community  resources. 

Public  support 

Does  the  development  of  affordable  housing  have  public  support? 

Do  existing  organizations  or  citizens'  groups  advocate  for  new  or  support 
existing  housing  programs? 

Does  the  community  have  a  Massachusetts  Housing  Partnership  committee? 

Non-profit  support 

Is  there  a  community-based  non-profit  housing  development  organization 
operating  within  the  community? 

What  is  its  staffing  level? 

Can  the  non-profit  initiate  or  implement  a  limited  equity  homeownership 
program? 

Is  there  a  community-based  non-profit  human  service  organization  which 
might  expand  its  role  to  include  housing  development? 

If  one  does  not  exist,  is  there  enough  support  to  organize  one? 

Municipal  support 

Are  local  officials  active  in  developing  affordable  housing  programs? 

If  not,  do  local  planners  or  other  officials  have  training  or  experience  with 
developing  such  programs? 

Can  the  planning  staff  be  expanded  to  oversee  and  monitor  such  programs? 
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Housing  Funds 

Does  the  community — either  through  a  non-profit  organization  or  municipal 
offices — have  access  to  federal  or  state  housing  program  funds?  If  not,  are 
they  willing  to  apply? 

Does  the  community  have  a  housing  trust  fund? 
Existing  housing 

What  kind  of  housing  stock  might  be  available  for  municipal,  non-profit,  or 
tenant  purchase  to  meet  program  goals? 

Does  the  community  have  condominium  conversion  or  rent  control 
regulations? 

How  much  condominium  conversion  is  occurring? 

Does  the  community  have  abandoned  buildings — houses,  industrial  build- 
ings, surplus  schools  or  other  municipal  buildings  which  might  be  rehabilitated 
and  converted  to  affordable  housing? 

Available  land 

Does  the  community  have  town  or  city-owned  land  available  for  affordable 
housing  development? 

Long-term  commitment 

Does  the  community,  either  through  non-profit  organizations  or  municipal 
offices,  have  a  commitment  to  providing  resources  to  ensure  the  long-term 
affordability  of  new  homeownership  units  produced  by  these  programs? 

Communities  can  use  this  list  to  evaluate  differences  among  limited  equity  ownership 
programs  and  select  a  program  which  can  best  meet  identifiedneeds  and  complement  other 
housing  programs  in  the  community. 
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B.  Financing  Limited  Equity  Homeownership 

In  this  region,  housing  and  land  costs  are  exceedingly  high  and  bargains  hard  to  come  by. 
To  produce  any  new  affordable  units,  extensive  efforts  to  secure  existing  stock  and/ or 
develop  new  housing  must  be  made.  Packaging  these  housing  deals  is  a  difficult  task.  It  is 
not  uncommon  for  community  groups  to  need  a  large  number  of  different  resources  and 
subsidies  to  reduce  the  cost  or  the  housing  enough  to  serve  those  households  for  whom  the 
programs  are  intended. 

Limited  equity  homeownership  programs  present  added  financing  problems.  Conven- 
tional lenders  have  been  hesitant  at  times,  and  frequently  uninterested  in  risking  their 
investments  on  housing  where  resale  prices  are  restricted.  If  they  do  lend,  they  generally 
require  housing  sponsors  to  sign  agreements  which  state  that,  should  defaults  occur,  the 
lender  should  be  able  to  step  in,  foreclose  on  the  property,  and  sell  it  on  the  open  market 
without  the  restrictions. 

Further,  some  lenders  believe  limited  equity  housing  can  challenge  other  established  tenets 
of  sound  lending  practices.  When  potential  occupants  have  little  or  no  savings  for 
downpayments  and  have  limited  incomes,  and  the  housing  is  selUng  at  close  to  the  market 
value,  banks  may  consider  it  too  great  a  risk  to  provide  the  amount  of  financing  required. 
Some  additional  subsidies,  reduction  in  cost  of  the  building,  or  donation  of  the  land  be- 
neath it  are  required  for  more  traditional  lenders  to  view  the  property  as  a  safe  investment. 

The  location  of  the  property  can  also  influence  their  decision-making.  The  chance  that  a 
property  may  not  hold  its  value  increases  the  lenders'  investment  risk. 

Finally,  lenders  have  difficulty  selling  limited  equity  mortgages  on  the  secondary  mortgage 
market  and  find  they  must  hold  the  mortgages  in  their  own  portfolios.  Should  a  lender 
agree  to  carry  such  mortgages,  he  or  she  may  offer  only  short-term  financing. 

Despite  this  discouraging  picture,  traditional  lending  institutions  show  some  signs  of 
change.  For  example,  in  Vermont,  the  state  housing  finance  agency  provides  loans  to 
community  land  trust  members.  Their  willingness  to  lend  to  owners  of  housing  with 
equity  restrictions  has  encouraged  other  area  bankers  to  provide  additional  financing.  In 
Massachusetts,  loans  for  the  homeownership  opportunity  program's  deed  restricted  houses 
have  been  provided  by  the  state  housing  finance  agency.  The  secondary  mortgage  market 
has  purchased  these  loans  within  certain  guidelines. 

What  has  become  clear  to  the  community-based  organizations  and  local  officials  imple- 
menting hmited  equity  homeownership  programs  is  that  they  cannot  wait  for  banks  to 
change  their  policies.  While  some  housing  groups  have  successfully  negotiated  conven- 
tional financing  for  their  programs,  most  continue  to  rely  heavily  on  public  subsidies  and 
non-traditional  resources.  They  have  successfully  lobbied  the  state  for  new  funding  pro- 
grams for  their  alternative  homeownership  models.  And  new  alternative  lending  sources, 
such  as  the  Institute  of  Community  Economics'  revolving  loan  fund,  are  providing  lower- 
cost  financing  for  community-based  housing  efforts. 

In  each  of  the  sections  detailing  the  three  hmited  equity  homeownership  programs,  a  full 
range  of  potential  lending  sources  is  outlined. 
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C.  Limiting  Resale  Values 

Most  limited  equity  homeownership  programs  rely  on  a  set  formula  embedded  in  one  or 
more  legal  vehicles — deed  restrictions,  collateral  agreements,  ground  leases,  corporation 
documents,  or  mortgage  liens — to  determine  the  resale  value  of  the  units.  The  program 
sponsor — the  community-based  non-profit  organization,  local  officials,  and/or  the  granting 
agency — concerned  with  preserving  the  affordability  of  the  housing  will  need  to  consider 
carefully  the  goals  of  its  program  to  determine  an  appropriate  formula  for  limiting  the 
equity  of  its  newly  created,  affordable  housing  units. 

The  formula  the  sponsor(s)  select  is  an  outgrowth  of  a  number  of  policy  choices,  not  all  of 
which  are  compatible.  The  success  of  the  formula  in  achieving  the  sponsor(s)  stated  goals 
is  dependent  not  only  on  its  design,  but  also  on  how  correctly  it  accounts  for  future 
changes  in  the  housing  market  and  on  the  existence  and  competence  of  the  administering 
agency  to  oversee  future  resales. 

John  Davis®  from  the  Community  Development  Office  in  Burlington,  Vermont  has  outlined 
a  number  of  primary  and  secondary  goals  communities  have  sought  to  achieve: 

1.  Primary  Program  Goals 

•  Guarantee  a  "fair"  return  to  the  present  occupant. 

•  Guarantee  "fair"  access  for  future  occupants. 

•  Retain  or  recapture  the  housing  subsidy. 

2.  Secondary  Program  Goals 

•  Enforceability — legality,  enforceability  over  time. 

•  Control  future  use  of  property — reserve  the  housing  for  a  specified  popula- 
tion, control  subletting. 

•  Property  maintenance — build  in  incentives  to  repair/improve  property. 

•  Encourage  length  of  tenure — stabilize  a  neighborhood. 

•  Create  a  springboard  to  homeownership — allow  enough  equity  buildup  so 
occupant  can  enter  the  market. 

•  Intrude  minimally — simplify  the  formula,  allow  a  flat  increase  per  annum. 
Minimize  time,  expense  -  reduce  administrative  costs,  approvals,  negotia- 
tions, calculations. 

Whatever  legal  mechanism(s)  the  community  selects  to  restrict  the  future  sales  of  new, 
subsidized  housing  units,  it  will  have  to  carefully  consider  and  balance  the  variety  of  goals 
it  wishes  to  achieve  and  determine  who  will  monitor  the  restrictions  over  time. 

3.  Sample  Formulae 

Limited  equity  formulae  detail  mathematically  how  the  resale  price  will  be  determined. 
Most  limited  equity  formulae  are  composed  of  three  basic  elements: 

•  The  equity  baseline — the  original  owner's  downpayment  for  a  single  family 
home,  the  membership  fee  for  a  condominium,  or  the  price  of  the 

shares  for  a  cooperative. 

•  The  equity  buildup  allowed — the  amount  of  mortgage  payments  made,  an 
index  for  inflation,  and/or  an  allowance  for  capital  improvements. 

•  The  equity  adjustment — subsidy  recapture,  damage,  and /or  depredation. 


I  am  indebted  to  John  Davis  for  the  ideas  and  examples  of  formulae  in  this  section. 
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Housing  organizations  concerned  with  preserving  the  affordability  of  new  units  have 
developed  a  number  of  different  formulae  based  on  their  program  goals.  Some  of  these  are 
detailed  below. 


Fixed-price  formulae  allow  the  owner  to  recoup  his/her  original  investment  plus 
the  cost  of  capital  improvements  made  during  his/her  tenure.  Organizations  using 
this  formula  see  housing  as  shelter,  not  as  an  investment.  All  of  the  subsidies  plus 
equity  buildup  from  inflation  remain  with  the  unit. 

BP+    I  =  RP 

Base  price  (downpayment)  plus  improvements  equals  resale  price. 

Fixed-appreciation  formulae  allow  the  owner  to  recoup  his/her  original  invest- 
ment plus  some  percentage  per  year  equity  buildup.  The  percentage  is  usually  based 
on  some  index  of  inflation. 

BP  X  %  X  #  years  =  RP 

Base  price  (downpayment)  times  an  index  of  inflation  times  the  number  of  years  in  residence 
equals  the  resale  price. 

Itemized  formulae  allow  the  owner  to  recoup  his/her  original  investment,  some 
allowance  for  inflation  and  improvements  made  to  the  property  during  his/her 
tenure.  This  formula  attempts  to  quantify  all  of  the  elements — adding  for  personally 
created  value  (the  owner's  improvements)  and  subtracting  for  depreciation,  damage, 
and  subsidies  initially  applied  to  the  unit.  Clearly,  the  administration  of  this  for- 
mula takes  time  and  constant  negotiation  on  individual  variables. 

BP  +  (BP  X  %)  +  I  -  S  -  Depreciation  -  Damage  =  RP 

Base  price  (downpayment)  plus  (the  base  price  times  the  inflation  index)  plus  improvements 
minus  the  subsidy  minus  depreciation  minus  damage  equals  the  resale  price. 

Shared  appreciation  formulae  allow  the  owner  to  recoup  his/her  original  invest- 
ment plus  some  percentage  of  the  appreciated  value  of  the  property  at  the  time  of 
the  resale. 

BP  +  [(Appraisal  2- Appraisal  1)X%]  =  RP 

Base  price  (downpayment)  plus  [( the  appraised  value  of  the  home  at  the  time  of  resale  minus 
the  appraised  value  of  the  home  at  the  time  of  original  purchase)  times  the  percentage  of  the 
owner's  share  of  the  appreciated  value]  equals  the  resale  price. 

Subtractive  formulae  allow  the  owner  to  recoup  his/her  original  investment  plus 
some  percentage  of  equity  buildup,  but  subtracts  the  subsidy  originally  applied  to 
the  unit.  Two  examples  allowing  for  differing  amounts  of  equity  for  the  owner  are: 

BP  +  (BP  X  %)  -  S  =  RP 

Base  price  plus  (the  base  price  times  some  index  of  inflation  or  an  agreed  upon  percentage  of 
equity  buildup)  minus  the  subsidy  equals  the  resale  price. 
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Appraisal  2  -  S  =  RP 


Appraised  value  at  the  time  of  resale  minus  the  subsidy  equals  the  resale  price.  (This  formula 
is  primarily  a  subsidy  recapture  provision  which  recovers  the  public  resources  or  investments 
applied  to  the  original  unit.  All  of  the  equity  buildup  goes  to  original  home  owner. 

In  the  detailed  program  descriptions  and  case  studies  in  the  second  part  of  the  report,  the 
reader  can  review  specific  program  goals  and  how  individual  communities  or  non-profit 
housing  organizations  have  structured  their  resale  formulae  to  achieve  them.  However, 
before  examining  each  program,  a  final  administrative  function  must  be  addressed — the 
enforcement  of  resale  restrictions. 

D.  Long-term  Program  Management 

Once  units  are  created,  the  method  for  protecting  the  affordability  of  the  units  over  time 
selected,  and  a  formula  which  limits  resale  values  of  the  units  determined,  the  sponsoring 
or  granting  entity's  role  is  not  over.  What  remains  is  to  set  up  a  system  to  ensure  that  the 
price  of  the  units  remains  affordable  to  the  lower-income  households  for  whom  they  were 
intended  for  the  life  of  the  restrictions,  and  that  lower-income  households  do  indeed  oc- 
cupy the  units. 

1.  Tasks 

To  achieve  the  goals  of  programs  reviewed  in  this  report,  an  administering/enforcing 
entity  needs  to  assume  a  number  of  tasks.  These  can  include,  but  may  not  be  limited  to  the 
following  activities: 

Determine  who  can  occupy  the  unit: 

•  set  criteria  for  eligibility  (when  not  established  by  state  subsidy  guidelines), 

•  conduct  outreach  program  to  ensure  regional  housing  needs  and  affirma- 
tive marketing  goals  are  met, 

•  screen  applicants, 

•  verify  applicants  are  eligible, 

•  establish  an  equitable  selection  process  for  eligible  applicants, 

•  maintain  a  pool  of  eligible  applicants. 

Education: 

•  provide  community  education, 

•  inform  and  educate  potential  applicants  about  the  program,  the  rights  and 
responsiblities  involved  in  limited  equity  homeownership. 

Provide  ongoing  technical  assistance  when  necessary: 

•  help  secure  unit  financing, 

•  distribute  subsidies, 

•  oversee  management. 

Initiate/control  program  changes  over  time: 

•  ensure  formula  achieves  program  goals. 
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Monitor  building  restrictions,  resales  and/or  new  leases: 

•  monitor/approve  building  improvements  when  allowed  by  formula, 

•  establish/monitor  subletting  policy, 

•  exercise  first  options/  rights  of  first  refusal, 

•  be  notified  of,  have  the  chance  to  cure  defaults. 

2.  Administering/Enforcing  Entity 

The  sponsoring  or  granting  entity  responsible  for  creating  the  units  must  ensure  that  these 
long-term  administrative  and  enforcement  functions  are  assumed  by  a  competent  and 
credible  organization  ~  one  that  will  exist  for  at  least  as  long  as  the  program  restrictions  are 
in  force.  What  entity(ies)  assume  the  responsibility  for  these  tasks  can  vary  depending  on 
the  nature  of  the  sponsoring  or  granting  agency,  the  form  of  the  program  and  its  funding, 
and  the  community  in  which  the  housing  is  created. 

For  example: 

When  state  program  monies  are  provided  to  produce  the  housing,  the  state  may  set 
eligibility  standards,  select  occupants,  determine  equity  returns  and /or  monitor 
resales. 

When  a  community-based  non-profit  organization  initiates  the  program,  it  may 
assume  the  long-term  management  role. 

When  a  municipality  has  provided  critical  resources  to  the  program,  or  initiated  the 
program  itself,  an  existing  municipal  office  may  be  designated  to  provide  manage- 
ment oversight  to  the  program,  or  new  staff  may  be  hired  to  perform  this  function. 
Or,  a  municipality  may  opt  to  set  up  a  new,  separate  non-profit  organization  or 
contract  with  an  existing  non-profit  to  assume  these  activities. 

In  the  program  description  sections  that  follow,  the  report  details  how  each  program  ad- 
dresses the  long-term  administrative  and  enforcement  issues  crucial  to  protecting  the 
affordability  of  the  units. 
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Part  2:  Program  Descriptions  and  Case  Studies 


I.  Limited  Equity  Condominiums 

A  condominium  is  a  form  of  property  ownership  where  individual  housing  units  are 
owned  separately  within  a  multi-family  development.  Through  the  establishment  of  an 
association  of  all  condominium  owners,  residents  jointly  own  and  manage  common  areas 
in  the  development. 

During  the  past  decade,  there  has  been  extensive  condominium  development  in  the  metro- 
politan Boston  region.  New  units  have  been  created  through  the  conversion  and  reuse  of 
existing  buildings  as  well  as  through  new  construction.  This  growth  in  condominium 
development  and  its  popularity  as  a  form  of  homeownership  can  be  attributed  to  a  number 
of  market,  demographic,  and  lifestyle  changes. 

First-time  homebuyers  and  persons  with  moderate-incomes  have  found  some  condomini- 
ums to  be  affordable,  while  inflation  in  real  estate  values  have  driven  new  or  existing  single 
family  houses  out  of  their  reach.  Generally,  these  have  been  non-luxury  condominiums 
which  have  remained  more  affordable  because  of  their  smaller  size,  lower  land  acquisition 
and  site  development  costs  on  new  construction,  or  because  only  limited  rehabilitation 
expense  was  necessary  when  existing  buildings  were  converted  to  condo  ownership. 

More  expensive  and  luxury  units,  which  account  for  a  large  proportion  of  newly  con- 
structed condominiums,  have  been  attractive  to  two-earner  households  without  children 
and  to  the  elderly.  These  units  frequently  offer  owners  locational  advantages,  physical 
security,  on-site  recreation  facilities,  and/or  the  convenience  of  having  a  management 
company  be  responsible  for  the  exterior  building  and  grounds  maintenance. 

In  the  1980s,  as  home  prices  increased  sharply  and  land  values  soared,  affordable  housing 
advocates,  community-based  housing  organizations,  and  a  number  of  municipal  officials 
and  city  planners  have  initiated  local  housing  programs  to  tap  this  strong  condo  market  to 
produce  affordable  housing.'  Most  of  these  programs  provide  local  incentives  to  encourage 
private  or  non-profit  developers  to  set  aside  some  percentage  of  units  within  their  develop- 
ments for  lower-income  households.  The  municipality  offers  either  relief  from  local  land- 
use  and  zoning  restrictions  or  provides  community-owned  property  at  reduced  costs. 
These  locally  provided  "subsidies"  enable  developers  to  reduce  purchase  costs  of  some  of 
the  units  produced. 

In  1986,  the  state,  through  the  Massachusetts  Housing  Partnership  (MHP),  established  the 
Homeownership  Opportunity  Program  (HOP)  which  also  relied  on  the  strength  of  this 
market  for  affordable  housing  production.  The  MHP  encourages  communities  to  work  in 
partnership  with  private  or  non-profit  developers  to  create  affordable  homeownership 
opportunities  through  the  development  of  mixed-income  condominium  projects.  Partici- 
pating communities  are  asked  to  provide  local  resources  and /or  zoning  incentives  to 
reduce  the  cost  of  housing  development.  In  return,  the  state  offers  them  grants  to  further 
reduce  development  costs  and  makes  low-interest  mortgage  money  available  to  income- 
eligible,  first-time  homebuyers. 


'Many  of  these  programs  were  modeled  after  Newton's  10%  ordinance,  first  implemented  in  the  late  1960's, 
or  Lexington's  Inclusior\ary  Housing  Policy. 
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These  programs,  whether  state  or  locally  initiated,  rely  on  the  active  participation  of 
developers  and  the  municipality  to  ensure  some  affordable  units  are  created  as  part  of 
other  residential  development  occurring  v^ithin  the  community.  However,  HOP  program 
funds  are  not  restricted  to  participating  communities.  Where  local  resistance  to  the 
production  of  affordable  housing  prevails  and  where  less  than  10%  of  the  housing  stock 
within  such  a  community  is  subsidized  and  available  to  lower-income  households,  the  state 
may  consider  extending  HOP  funds  to  developers  who  apply  for  a  comprehensive  permit 
to  override  restrictive  zoning  (allowed  under  Chapter  774  guidelines)  to  construct  a  mixed- 
income  condominium  project.  Developers  must  meet  program  requirements  to  qualify. 

The  development  of  these  state  and  local  programs,  along  vdth  the  availability  of  HOP 
funds  for  developer-initiated.  Chapter  774  projects  has  contributed  to  the  growth  of  condo- 
minium developments  in  the  region,  and  ensured  that  some  of  these  new  units  would  be 
available  at  below-market  costs.  Recent  reports  cite  state  and  local  approvals  for  more  than 
2,000  new,  subsidized  ownership  units  as  a  result  of  the  HOP  program;  some  of  these  are 
still  in  the  planning,  pre-construction,  or  construction  stage.  This  number  does  not  reflect 
the  units  added  through  local  programs  which  have  not  relied  on  HOP  funds. 

The  focus  of  this  section  of  the  report  will  be  on  issues  relating  to  both  the  production  and 
preservation  of  affordable  condominiums.  We  will  examine  how  communities  can  design 
local  programs  to  meet  affordable  housing  needs  and  how  they  can  ensure  that  these  units 
will  remain  affordable  and  available  to  income-eligible  households  in  the  future. 

A.  How  are  condominiums  organized? 

Condominium  ownership  is  made  possible  by  a  real  estate  law  that  allows  individual 
dwelling  units  to  be  created  within  a  larger  property.  The  boundaries  of  individual  units 
are  defined  by  the  walls,  floors,  and  ceilings  of  each  unit.  Residents  own  their  individual 
housing  units,  hold  title  to  separate  deeds,  and  are  responsible  for  assuming  the  monthly 
costs  to  cover  mortgage  payments  and  taxes  on  the  unit. 

The  parts  of  the  property — both  building  and  land — which  remain  outside  of  the  individ- 
ual units  are  owned  jointly  with  the  owners  of  other  units  within  the  development  through 
the  condominium  association.  Unlike  a  cooperative  corporation  which  owns  everything, 
the  condominium  association  technically  owns  nothing.  The  common  areas  that  an  asso- 
ciation is  charged  with  governing  are  actually  held  by  the  individual  condominium  owners 
as  an  undivided  interest  in  the  common  property. 

All  owners  within  the  development  are  members  of  the  association.  In  large  develop- 
ments, members  elect  a  small  governing  body,  a  Condominium  Board  or  Board  of  Manag- 
ers, to  oversee  operations,  establish  a  yearly  budget,  collect  fees  for  the  management  and 
maintenance  of  common  areas,  and  carry  out  the  rules  established  by  the  association. 
Decisions  to  change  the  association's  bylaws  or  to  spend  funds  for  major  capital  improve- 
ments must  be  approved  by  a  majority  vote  of  association  members. 

For  the  purposes  of  this  report,  the  salient  issue  of  the  organizational  and  governing  struc- 
ture of  the  condominium  association  is  that,  unlike  limited  equity  cooperative  corporations 
or  community  land  trusts,  condominium  associations  have  not  been  set  up  expressly  to 
provide  housing  for  lower-income  households  and  have  no  role  in  preserving  the  afforda- 
bility  of  the  subsidized  units  within  the  development.  This  task  must  be  assumed  by  the 
municipal  or  non-profit  organization  responsible  for  sponsoring  the  housing  development, 
or  for  providing  the  subsidies  which  guarantee  affordable  units  are  located  in  it. 

Instead,  condominium  associations  are  set  up  to  represent  the  interests  of  all  owners  in  the 
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development.  In  the  case  of  mixed-income  developments,  this  means  owners  of  both  the 
subsidized  and  market-rate  units.  If  a  majority  of  the  units  in  a  mixed-income  develop- 
ment are  market-rate,  as  present  mortgage  underwriting  standards  require,  then  the  major- 
ity of  voters  in  the  association  may  have  more  financial  resources  and  may  vote  accord- 
ingly when  considering  association  expenditures.  Such  increased  fees  could  jeopardize  the 
continued  affordability  of  the  subsidized  units  within  the  development. 

For  example,  as  the  governing  body,  an  association  can  vote  to  dramatically  increase  con- 
dominium association  fees  for  major  capital  improvements  such  as  the  development  of 
recreational  facilities.  Furthermore,  if  a  project  developer  initially  underestimates  fees 
required  for  the  management  and  maintenance  of  jointly-owned  facilities,  insufficient 
funds  will  be  set  aside  for  future  maintenance  requirements.  Or,  more  critically,  this  error 
could  result  in  the  need  to  significantly  increase  fees  within  a  short  time  after  the  construc- 
tion and  sale  of  the  units.  In  either  case,  the  fee  increases  could  threaten  lower-income 
owners'  ability  to  meet  monthly  costs  for  their  home.^ 

Given  the  organizational  structure  of  a  mixed-income  condominium  development,  owner- 
ship of  a  limited  equity  condominium  places  most  of  the  burdens  and  responsibilities  of 
more  traditional  ownership  on  the  lower-income  household.  While  the  units  are  subsi- 
dized to  enable  the  household  to  achieve  ownership  initially,  individual  owners  have  the 
sole  responsibility  for: 

•  the  down  payment  and  closing  costs  incurred  at  the  time  of  unit  purchase, 

•  qualifying  for  and  paying  off  the  mortgage  (along  with  assuming  the  risk  of 
foreclosure), 

•  repairs  and  maintenance  of  the  unit, 

•  the  monthly  fees  to  the  condominium  association,  and 

•  the  full  property  taxes  assessed  on  the  unit. 

While  assuming  these  responsibilities,  owners  of  limited  equity  condominiums  can  also 
claim  most  of  the  rights  associated  with  "fee  simple"  homeownership: 

•  the  right  to  remain  in  the  unit  as  long  as  they  choose,  assuming  monthly  pay- 
ments are  met, 

•  the  right  to  improve  the  unit  (although  this  may  be  limited  in  some  programs), 

•  the  right  to  leave  the  property  to  heirs  (in  most  programs), 

•  the  right  to  income  tax  deductions  for  property  taxes  and  interest  paid  on  the 
mortgage  ,and 

•  the  right  to  some  equity  buildup,  as  specified  under  the  program's  restrictions. 

B.  How  can  the  affordability  of  condominiums,  produced  through  state  and  local 
subsidies,  be  preserved? 

To  ensure  that  unit  affordability  is  preserved  over  time  and  that  local  and  state  resources 
are  retained  with  the  unit,^  program  sponsor(s)  and /or  the  subsidizing  agency  (ies)  can 
place  restrictions  in  the  deed  to  the  property,  in  the  mortgage  agreement,  and/or  sign 
collateral  agreements  (option  to  purchase  or  right  of  first  refusal)  with  households  purchas- 
ing the  unit  to  limit  its  price  upon  resale. 

The  resale  price,  set  out  in  one  of  the  above  legal  documents,  is  usually  determined  by  a 
formula  which  limits  the  equity  owners  can  accure  on  their  units  during  their  tenure  and 


^From  a  conversation  with  John  Quatrale,  Newton  Community  Development  Department. 

^This  report  focuses  on  metliods  which  retain  the  subsidy  with  the  unit  rather  than  methods  which 
recapture  the  subsidy  but  allow  the  unit  to  return  to  full  market  value  upon  its  first  resale. 
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the  kind  or  cost  of  improvements  owners  are  allowed  to  make.  Or,  restrictions  may  limit 
owners'  return  on  the  value  of  those  improvements  at  the  time  of  resale.  (See  page  26  for 
sample  formulae).  In  addition,  some  sponsors  may  limit  owners'  ability  to  refinance  the 
unit  for  its  full  market  value  to  prevent  program  goals  from  being  undermined. 

In  addition  to  preserving  the  affordability  of  the  unit,  a  sponsoring  agency  will  usually 
want  to  ensure  that  the  next  owner  will  also  meet  the  income-eligibility  standards  estab- 
lished when  the  unit  was  created.  Through  collateral  agreements,  a  sponsor  can  require  the 
homebuyer  to  allow  the  agency  to  find,  within  a  specified  period  of  time,  an  eligible  house- 
hold to  purchase  the  unit  when  the  original  owner  wishes  to  sell. 

C.  Is  the  limited  equity  condominium  model  appropriate  for  your  commtmity? 

Before  initiating  a  local  housing  program  to  encourage  the  production  of  limited  equity 
condominiums  as  a  means  to  increase  a  community's  supply  of  more  affordable  homeown- 
ership  opportunities,  local  officials  and /or  non-profit  sponsors  will  need  to  examine  care- 
fully the  strengths  and  constraints  of  the  limited  equity  condominium  model. 

Limited  equity  condominiums  are  more  like  "fee  simple"  homeownership  than  the 
other  models  described  in  this  report. 

The  private  housing  industry,  either  in  partnership  with  local  communities  or  through  an 
"unfriendly"  comprehensive  permit  process,  has  produced  many  of  the  new  units.  Often, 
units  are  located  within  market-rate  developments  and  are  indistinguishable  from  the  un- 
subsidized  units. 

Limited  equity  condos  provide  most  of  the  benefits  of  ownership,  including  the  opportunity 
to  claim  some  equity  buildup,  to  households  which  would  not  be  able  to  purchase  the  units 
without  some  form  of  subsidy. 

Because  local  programs  which  encourage  the  production  of  these  units  create  affordable 
ownership  opportunities,  and  because  the  developments  can  be  designed  to  fit  into  and 
reflect  the  residential  landscape  of  the  host  community,  sponsors  can  sometimes  garner 
the  support  of  local  residents  who  are  othenrt/ise  resistent  to  their  attempts  to  build  afford- 
able housing. 

Because  of  their  similarity  to  fee  simple  ownership,  however,  limited  equity  condominiums, 
when  developed  without  significant  local  incentives  or  resources,  tend  to  be  less  affordable 
than  cooperatives.  This  can  create  risks  for  low-income  homeowners  who  must  secure  the 
full  down  payment  for  the  unit,  finance  the  cost  of  the  unit,  and  pay  the  higher  property  tax 
assessment.  Or,  low-income  households  may  not  be  able  to  afford  the  units  at  all.  Under 
the  HOP  program  where  households'  mortgage  interest  is  subsidized,  it  has  still  been 
difficult  to  develop  new  units  which  are  affordable  to  low-income  households.  Most  house- 
holds purchasing  early  HOP  units  have  had  incomes  defined  as  moderate  under  state 
guidelines. 

To  address  this  problem,  the  state  recently  announced  that  some  HOP  eligibility  require- 
ments will  be  eased  to  help  make  units  available  to  lower-income  households.  The  require- 
ment that  the  source  of  the  downpayment  be  entirely  from  a  household's  own  savings  will 
be  changed  to  allow  half  the  downpayment  source  to  be  from  a  gift.  Households  will  now 
be  allowed  to  pay  30%  of  their  income  for  housing  expenses.  Lower-income  households 
may  also  apply  for  downpayment  and  closing  cost  assistance  from  the  Massachusetts 
Housing  Finance  Agency  (MHFA).  This  assistance  will  be  in  the  form  of  a  no-interest  loan 
to  the  homebuyer,  payable  upon  resale  of  the  unit. 
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The  affordability  of  a  unit  also  affects  its  marketability.  In  developments  where  the  differ- 
ence in  purchase  price  between  market  and  restricted  units  is  small,  and  where  units  are 
on  the  upper  end  of  the  affordability  range,  moderate-income  households  may  not  find  the 
amount  of  the  subsidy  beneficial  enough  to  accept  the  equity  restrictions. 

Limited  equity  condominium  programs  rely  on  familiar  legal  mechanisms  to  preserve 
unit  affordability:  deed  restrictions,  mortgage  liens,  and  collateral  agreements. 

While  these  mechanisms  are  more  familiar  than  those  used  by  limited  equity  cooperatives 
or  community  land  trusts,  legal  experts  have  raised  questions  about  the  length  of  time  they 
may  be  enforced.  Program  sponsors  have  sometimes  structured  their  restrictions  to  take 
into  account  the  most  conservative  judgements  on  time  limitations  to  prevent  a  successful 
legal  challenge.  In  such  instances,  these  legal  concerns  have  resulted  in  the  drafting  of 
restrictions  which  protect  the  affordability  of  the  units  for  shorter  time  periods  than  either  the 
cooperative  or  community  land  trust  model. 

Limited  equity  condominium  programs  are  flexible  and  can  be  structured  to  incorpo- 
rate community  resources. 

Limited  equity  condominiums  can  be  built  as  part  of  other  residential  development  occur- 
ring within  the  community,  or  can  incorporate  existing  building  resources.  In  addition  to  the 
provision  of  state  and  federal  subsidies,  reductions  in  the  development  costs  of  limited 
equity  condos  can  be  achieved  at  the  local  level  through  the  use  of  donated  public  property 
or  the  provision  of  zoning  incentives.  Their  production  can  be  planned  in  conjunction  with 
other  affordable  housing  strategies,  such  as  condominium  conversion  controls  or  rent 
control  regulations,  to  provide  a  comprehensive  housing  program  for  the  community. 

Municipal  programs  can  work  in  partnership  with  either  private  or  non-profit  devel- 
opers to  produce  and  protect  the  new  affordable  units. 

In  communities  where  experienced  housing  staff  is  limited,  or  where  most  of  the  develop- 
ment is  occurring  on  privately  held  land,  municipal  officials  can  structure  their  housing 
programs  to  encourage  private  developer  participation  in  the  production  of  limited  equity 
condominiums. 

Where  competent,  non-profit  housing  development  organizations  exist,  municipal  officials 
can  actively  seek  and  support  their  involvement  in  affordable  housing  construction.  Be- 
cause non-profit  housing  organizations  by  definition  and  purpose  work  to  produce  housing 
for  lower-income  households,  they  can  design  projects  which  best  meet  a  range  of  commu- 
nity goals.  In  some  cases,  they  can  provide  a  greater  percentage  of  affordable  units  in  a 
development  without  threatening  the  viability  of  the  project  as  a  whole,  reduce  the  overall 
size  of  the  development  to  accommodate  neighborhood  concerns,  further  reduce  unit 
costs,  or  ensure  the  viability  of  smaller,  mixed-income  developments  on  sites  private  devel- 
opers may  deem  unprofitable. 
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Limited  equity  condominium  programs  are  usually  the  easiest  of  the  three  models 
presented  here  for  municipal  officials  to  initiate. 

Limited  equity  condominium  programs  do  not  require  the  existence  or  establishment  of  a 
non-profit  organization  to  proceed. 

Where  programs  rely  on  private  developers  to  build  the  housing,  local  officials  do  not  have 
to  secure  financing  for  projects  to  proceed,  nor  assume  any  risks  the  projects  pose. 

The  state's  Massachusetts  Housing  Partnership  provides  communities  with  technical  assis- 
tance, access  to  funds  to  reduce  development  costs,  and  below-market  mortgage  financing 
to  support  the  development  of  local  programs. 

Conventional  financing  is  available  for  the  construction  of  condominium  projects  which 
include  affordable  units,  and  for  mortgages  for  households  who  meet  lender  qualifications. 

Despite  these  advantages,  there  are  costs  to  the  program.  To  be  sure  developers  provide 
units  as  promised,  communities  will  need  to  oversee  the  development  process  and  design 
a  mechanism  to  ensure  their  compliance  with  program  requirements.  To  secure  the  long 
term  affordability  of  limited  equity  condominiums  and  to  ensure  units  are  occupied  by  in- 
come-eligible households,  local  communities  will  need  to  plan  how  the  resales  of  units  will 
be  monitored,  what  actions  communities  will  take  when  restrictions  are  not  complied  with, 
and  design  and  implement  income-qualifying  and  equitable  unit  designation  procedures. 

D.  How  can  a  limited  equity  condominium  program  be  initiated? 

Limited  equity  cooperatives  and  community  land  trusts  are  set  up  for  the  purpose  of  pro- 
viding and  protecting  affordable  homeownership.  In  the  case  of  the  community  land  trust 
and  in  some  cooperative  corporations,  the  organization  has  a  commitment  to  an  active 
acquisition  and  development  program. 

When  a  limited  equity  condominium  is  produced,  however,  there  is  no  requirement  that 
such  an  organization  exist.  A  community-based,  non-profit  housing  organization  may  be 
responsible  for  initiating  a  condominium  development,  but  its  involvement  is  not  a  pre- 
requisite for  the  production  of  limited  equity  condos.  Instead,  outside  the  city  of  Boston, 
the  development  of  limited  equity  condominiums  happens  more  frequently  as  part  of  other 
development  occurring  within  the  community. 

The  production  of  limited  equity  condos  can  be  initiated  in  a  number  of  ways  by  a  variety 
of  actors.  Community  members — housing  advocates,  non-profit  organizations,  a  local 
partnership  committee,  or  municipal  officials — can: 

•  Identify  ways  to  subsidize  the  development  of  limited  equity  condominiums  at 
the  local  level  through  the  provision  of  surplus  community  property,  zoning 
incentives,  or  regulatory  relief.  Secure  local  support  for  dedicating  such  prop- 
erty or  adopting  appropriate  zoning  and  regulatory  changes  to  encourage  unit 
development. 

•  Identify  sources  of  revenue  collection  available  at  the  municipal  level.  Set  up  a 
trust  fund  to  hold  these  funds.  Use  them  to  capitalize  the  development  of 
limited  equity  condominiums,  to  purchase  privately-owmed  buildings  and 
convert  them  to  condominium  ownership  for  eligible  households,  or  to  estab- 
lish programs  to  assist  lower-income  households  with  unit  purchases. 
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Private  or  non-profit  developers  can: 

•  Work  with  the  community  to  secure  local  resources,  state  subsidies,  and/ or 
below-market  interest  rates  on  mortgage  financing  to  help  reduce  the  costs  of 
some  percentage  of  units  within  a  mixed-income  condominium  development. 
(Such  partnerships  can  be  initiated  by  either  the  developer  or  the  community, 
but  both  parties  work  within  the  community  context  to  meet  local  affordable 
housing  goals  and  to  ensure  the  economic  viability  of  the  project.) 

•  Apply  for  a  comprehensive  permit  to  override  restrictive  zoning  and  seek  state 
funds  in  order  to  build  a  mixed-income  development  where  25  to  30%  of  the 
units  are  set  aside  as  affordable. 

In  dties  and  towns  where  non-profit  organizations,  local  housing  partnership  committees, 
and/ or  local  officials  prefer  to  take  the  lead  in  developing  an  affordable  housing  program, 
a  number  of  steps  to  encourage  and/ or  provide  resources  for  the  development  of  limited 
equity  condominiums  can  be  taken. 

1.  Determine  affordable  housing  needs  and  establish  housing  goals. 

In  many  communities,  the  production  of  limited  equity  condominiums  will  meet  only 
some  of  the  need  for  affordable  housing.  Determine  how  many  units  will  be  needed 
and  what  targeted  households  can  afford  to  pay  for  a  unit. 

2.  Organize  a  Housing  Partnership  Committee. 

The  state  has  set  up  guidelines  for  organizing  local  housing  partnership  committees. 
Once  state  approval  is  secured,  committee  members  can  apply  for  technical  assistance 
and  state  funds  to  help  them  develop  their  local  housing  programs  and  to  initiate 
specific  projects. 

3.  Identify  local  resources  which  can  help  underwrite  the  purchase  costs  of  affordable 
condominiums. 

Examine  zoning  bylaws  and  local  regulations. 

•  Where  appropriate,  work  with  local  officials  and  planners  to  draft  and  adopt 
ordinances  or  bylaws  which  allow  developers  to  build  multi-family,  cluster, 
and  planned  residential  developments  and  offer  incentives  to  secure  affordable 
units  as  part  of  those  developments. 

•  Where  they  exist,  examine  rent  control  or  condominium  conversion  controls. 
Structure  a  conversion  program  which  will  not  undermine  the  advantages  of 
existing  controls,  and  which,  when  used,  can  ensure  the  permanent  affordabil- 
ity  of  all  converted  rent  controlled  units,  or  of  an  adequate  proportion  of  units 
in  uncontrolled  buildings.* 

Survey  community-owned  property. 

•  Identify  surplus  schools,  municipal  buildings,  or  open  land  which  can  be  made 
available  for  the  development  of  limited  equity  condominiums. 


Brookline  has  adopted  an  inclusionary  condominium  conversion  bylaw.  Cambridge  has  allowed  some 
rent  controlled  buildings  to  be  converted  to  limited  equity  cooperatives.  (See  page  88  for  a  description  of  this 
program. 
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Establish  a  purchase  program. 

•  To  secure  limited  equity  condominiums  in  cities  and  towns  where  new  devel- 
opment is  unlikely,  communities  might  design  a  program  to  purchase  smaller 
multi-family  houses  and  convert  them  to  limited  equity  condominium  owner- 
ship. 

•  Research  purchase  prices  and  rehabilitation  costs  to  test  program  feasibility. 
Seek  property  donations,  abandoned  buildings,  tax  title  property  with  absentee 
landlords. 

Set  up  a  housing  trust  fund. 

•  Identify  how  revenues  might  be  generated  locally.^  What  is  the  feasibility  of  a 
linkage  program?*  Can  impact  fees  paid  by  commercial,  office,  or  industrial 
developers  be  justified?  Determine  what  added  demand  on  affordable  housing 
these  new  developments  place  on  the  community. 

4.  Provide  community  education  and  outreach  services. 

Advocates  for  affordable  housing  initiatives  will  need  to  provide  information  about 
local  housing  needs  and  enlist  the  support  of  a  broad  cross-section  of  community 
residents  to  pass  proposed  zoning  and  regulation  changes,  or  to  dedicate  community 
property  for  affordable  housing  development. 

5.  Negotiate  with  developers  applying  for  comprehensive  permits. 

Using  local  housing  goals  as  guidelines,  negotiate  with  developers  to  achieve  afford- 
able housing  needs  —  reductions  in  unit  costs,  a  larger  proportion  of  affordable  units 
within  the  development,  or  options  to  purchase  rental  units  at  some  future  date  for  a 
fixed  cost. 

Develop  local  expertise,  or  apply  for  state  funds  to  secure  experienced  negotiators. 

E.  Will  a  local  program  to  develop  limited  equity  condos  need  permanent  staff? 

To  ensure  that  limited  equity  condominium  programs  produce  and  protect  affordable 
ownership  opportunities,  communities  will  need  to  assume,  or  delegate  to  others  (a  mu- 
nidp<il  omcial,  a  non-profit  organization,  or  another  entity),  the  responsibility  for  a  number 
of  program  implementation,  administration,  and  monitoring  tasks. 

I.  Program  initiation 

As  described  in  the  last  section,  a  community  must  first  complete  an  inventory  of 
local  resources  including  existing  housing,  available  sites  for  development,  and  un- 
used municipal  buildings.  When  property  is  dedicated  for  affordable  housing  devel- 
opment, the  community  will  need  to  request  project  development  proposals  from 
qualified  developers  and  award  contracts  to  those  who  best  meet  program  objectives. 


^In  a  recent  paper  published  by  the  Environmental  Lobby  of  Massachusetts  entitled  No.  2  LAND:  "Firianc- 
ing  of  Open  Space,"  Edith  Netter  reviews  opportunities  available  to  communities  for  using  "development- 
based"  financing  for  open  space,  housing,  and  other  public  improvements. 

^Boston  and  Cambridge  have  linkage  problems. 
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2.  Development  oversight 

In  instances  where  the  community  is  negotiating  with  a  developer  seeking  a  compre- 
hensive permit,  or  where  special  permits  must  be  granted  for  site  approvals  or  zoning 
relief,  the  monitoring  agency  must  make  sure  the  project  is  designed  according  to  the 
goals  of  the  local  housing  program.  Special  attention  must  be  paid  to  the  number  of 
units  provided,  the  size  of^ the  units,  site  planning  and  configuration,  and  unit  mix. 
Developers  compliance  with  program  agreements  must  be  secured. 

3.  Initial  owner  selection  and  resale  monitoring 

An  administrative  agency  must  establish  eligibility  standards  if  state  subsidy  pro- 
grams are  not  used,  and  maintain  a  pool  of  qualified  applicants  for  available  units. 

The  agency  will  need  to  educate  potential  buyers  of  new  units  about  the  rights  and 
responsibilities,  as  well  as  the  risks,  of  limited  equity  condominium  ownership  before 
they  secure  mortgages  and  purchase  the  units.  The  agency  must  also  monitor  resales 
to  ensure  compliance  with  equity  restrictions. 

When  units  are  subsidized  by  the  HOP  program,  much  of  the  responsibility  for  set- 
ting eligibility  standards,  monitoring  resales,  and  securing  qualified  buyers  will  rest 
with  the  state.  However,  in  recent  months  some  communities  have  been  seeking  to 
assume  the  responsibility  for  these  tasks  themselves.  On  Cape  Cod,  a  number  of 
communities  are  proposing  to  establish  a  regional  pool  of  qualified  buyers.  In  Lin- 
coln, the  town  is  studying  ways  a  local  non-profit  foundation  might  assume  responsi- 
bility for  monitoring  resales,  and  ensuring  the  availability  of  qualified  buyers  to 
purchase  the  units.  These  local  proposals  will  need  state  approval  before  proceeding. 

Communities  can  consider  who  might  have  the  expertise,  staff  resources,  and  willingness 
to  assume  some  of  these  tasks — the  local  planning  or  community  development  department, 
the  local  housing  partnership  committee,  or  a  community-based  non-profit  housing  or 
social  service  organization.  Or,  like  the  towns  on  Cape  Cod,  a  group  of  towns  might  con- 
sider the  viability  and  advantages  of  setting  up  a  regional  entity  to  assume  some  of  these 
administrative  responsibilities. 

F.  What  kinds  of  property  can  be  developed  as,  or  converted  to,  limited  equity 
condominiums? 

Based  on  identified  community  needs  and  resources,  community  members  might  consider 
the  following  kinds  of  properties: 

1.  Privately-owned  land 

Communities  can  provide  land-use  incentives  or  zoning  relief  to  encourage  the  pro- 
duction of  mixed-income  condominium  developments  when  some  percentage  of  the 
units  are  made  affordable  to  income-eligible  households. 

2.  Public  land 

Communities  can  dedicate  municipally-owned  property  for  affordable  housing  devel- 
opment, and  seek  proposals  from  private  or  non-profit  developers  to  produce  the 
housing  according  to  community  requirements. 
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3.  Existing  buildings 


After  assessing  local  needs  for  affordable  rental  versus  ownership  opportunities, 
communities  can  weigh  the  advantages  and  disadvantages  of  relaxing  controls  on  the 
conversion  of  market-rate  rental  property  to  condominium  ownership.  When  a 
community's  comprehensive  housing  goals  are  served  and  existing  tenants  are  pro- 
tected from  displacement,  owners  might  be  allowed  to  convert  apartment  buildings 
or  smaller  multi-family  houses  to  condominium  ownership  when  a  proportion  of  the 
units  are  set  aside  as  affordable. 

Communities  can  allow  the  conversion  of  non-residential  property  to  condominiums 
when  affordable  units  are  provided. 

Communities  can  dedicate  surplus  schools  or  municipal  buildings  for  conversion  to 
affordable  condominiums. 

Communities  can  establish  a  program  to  purchase  existing  properties  not  under 
regulatory  control  for  conversion  to  limited  equity  condominium  ownership: 

•  sniall,  vacant  multi-family  houses, 

•  abandoned  buildings, 

•  t«ix  delinquent  properties. 

G.  What  financing  resources  are  available  for  the  development  of  limited  equity 
condominiums? 

The  other  ownership  models  presented  in  this  report  principally  rely  on  community-based 
non-profit  organizations  to  secure  resources  to  operate  their  housing  programs,  to  acquire 
property,  to  rehabilitate  existing  buildings,  to  initiate  new  housing  construction,  and  to 
assist  income-qualified  applicants  secure  affordable  unit  financing. 

While  some  limited  equity  condominiums  are  created  by  local  non-profits,  more  frequently 
they  are  produced  by  private  developers  as  part  of  mixed-income  condominium  projects, 
especially  in  suburban  communities.  In  these  instances,  the  private  housing  industry 
assumes  the  responsibility  for  securing  all  stages  of  project  financing  primarily  from  con- 
ventional sources.  In  exchange  for  the  inclusion  of  affordable  units  within  the  project, 
developers  look  for  resources  the  community  can  offer  —  land,  buildings,  density  bonuses 
or  regulatory  relief  —  as  well  as  state  funding  to  help  write  down  their  development  costs. 
Households  eligible  for  these  units  can  apply  for  mortgages  at  below-market  interest  rates 
from  state  programs,  or  seek  financing  on  their  own  from  conventional  sources. 

One  advantage  to  designing  a  local  housing  program  which  results  in  the  development  of 
limited  equity  condominiums  is  the  significant  resources  available  from  three  state  agen- 
cies: the  Massachusetts  Housing  Partnership  and  the  Executive  Office  of  Communities  and 
Development  provide  monies  for  project  planning  and  development;  and  the  Massachu- 
setts Housing  Finance  Agency  offers  below-market  interest  rates  on  mortgages  to  eligible 
first-time  home  buyers. 

The  provision  of  local  resources,  when  used  in  conjunction  with  these  state  subsidies  to 
encourage  the  production  of  limited  equity  condominiums,  can  guarantee  a  level  of  local 
control  over  private  developments.  Communities  can  help  direct  development  to  appro- 
priate areas,  reduce  unit  costs,  increase  the  number  of  affordable  units  developers  provide, 
or  meet  other  planning  goals.  These  goals  might  be  to  ensure  compatible  housing  design, 
reduce  overall  project  density  from  developers'  initial  proposals,  promote  the  reuse  of 
abandoned  or  underutilized  buildings  or  land  within  the  community. 
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Despite  the  availability  of  these  state  and  local  resources  for  limited  equity  condominium 
development  and  the  fact  that  conventional  lending  institutions  will  provide  mortgages  on 
deed  restricted  units  when  lender  guidelines  are  met,  there  are  financing  problems  to 
overcome.  These  problems  affect  developers  seeking  construction  loans  as  well  as  home 
buyers  trying  to  secure  mortgages. 

The  strength  of  local  condo  markets  will  have  a  decisive  effect  on  the  viability  of  any  proj- 
ect, and  while  the  markets  in  the  MAPC  region  vary,  almost  unilaterally  the  regional  mar- 
ket for  condos  has  softened  in  the  last  year.  A  developer  of  a  mixed-income  condominium 
project  must  analyze  the  local  market  carefully,  produce  a  design  attractive  to  the  targeted 
population,  and  avoid  construction  delays,  n  the  demand  for  such  units  slows  down 
before  the  development  is  completed,  and  the  market-rate  units  cannot  be  sold  at  prices 
considerably  higher  than  the  restricted  units,  lenders  holding  the  construction  loans  and 
the  potential  buyers  of  the  restricted  units  become  very  concerned.  Banks  worry  that  the 
limited  equity  units  will  not  have  a  ready  market,  and  justly  so.  Homebuyers  will  be  wary 
of  purchasing  homes  with  resale  restrictions  when  for  a  small  amount  more  they  could 
purchase  an  unencumbered  unit  in  the  same  development.  With  a  softer  condo  market, 
banks  will  be  anticipating  these  problems,  and  as  a  result,  developers  may  have  more  diffi- 
culty finding  project  financing. 

Mortgage  money  for  lower-income  households  to  purchase  limited  equity  condominiums 
is  available,  but  restricted  by  traditional  lending  practices.  Conventional  lending  sources 
frequently  require  applicants  to  pay  downpayment  costs  equal  to  10%  of  the  unit's  pur- 
chase price  to  qualify  for  a  mortgage  (as  well  as  have  an  adequate  income  to  meet  monthly 
costs).  The  banks'  reluctance  to  finance  greater  than  90%  of  the  value  of  the  units  has  been 
a  roadblock  to  many  seeking  to  purchase  their  first  home.  The  state's  new  program  of 
providing  insurance  for  mortgages  financed  at  up  to  95%  loan-to- value  ratio  has  the  poten- 
tial to  help  more  lower-income  households  qualify  for  first  mortgages. 

When  buyers  of  restricted  units  are  able  to  secure  conventional  mortgages,  banks  may 
require  that  all  resale  restrictions  become  void  upon  a  mortgage  default.  Some  sponsors 
have  worked  with  local  banks  to  have  the  lender  notify  them  if  owners  of  restricted  units 
stop  monthly  payments  so  the  sponsor  can  help  a  household  through  a  short-term  crisis  or 
find  an  eligible  purchaser  so  a  bank  foreclosure  is  unnecessary  and  resale  restrictions  can 
stay  intact. 

Conventional  financing  requirements  can  also  influence  the  proportion  of  restricted  units 
within  a  development.  The  secondary  mortgage  market,  Fannie  Mae  and  Freddie  Mac, 
(which  purchases  large  blocks  of  mortgage  loans  from  banks  and  mortgage  companies, 
packages  them  and  sells  them  to  investors),  establishes  purchase  requirements  for  bank 
mortgages.  Banks  must  adhere  to  these  criteria  if  they  plan  to  sell  mortgages  they  write  to 
the  secondary  market,  as  most  do.  The  current  standard  sets  the  limit  on  the  percentage  of 
units  with  deed  restrictions  within  a  mixed-income  development  at  40%.  The  town  of 
Lincoln  was  able  to  convince  secondary  market  representatives  to  allow  a  higher  percent- 
age in  a  recent  development,  but  this  will  probably  remain  an  exception  to  the  rule  rather 
than  alter  the  requirements  in  the  future.  The  limitation  on  the  proportion  of  restricted 
units  in  the  development,  like  other  lending  criteria,  is  an  attempt  to  minimize  the  financial 
institutions'  risks,  whether  perceived  or  real. 

Taken  together,  these  requirements,  along  with  state  income-eligibility  standards,  can 
result  in  a  small  "window  of  eligibility"  or,  as  in  the  case  of  some  early  HOP  projects,  a 
non-existent  window  of  eligibility.  The  income  required  to  secure  the  mortgage  may  be 
very  close  to,  or  occasionally  higher  than,  that  allowed  under  a  program's  maximum 
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eligibility  requirements.  In  these  instances,  the  potential  market  for  unit  sales  may  turn  out 
to  be  much  smaller  than  is  viable  for  the  developer. 

With  these  financing  problems  in  mind,  communities  should  plan  their  housing  programs 
carefully.  They  will  need  to  provide  adequate  incentives  to  ensure  project  viability  in  new 
developments  and  create  truly  affordable  condominiums  for  households  in  need.  Given 
the  difficulty  of  this  task,  community  members,  who  select  the  condominium  form  of 
limited  equity  ownership  as  part  of  their  affordable  housing  program,  might  consider 
establishing  a  local  housing  trust  fund  to  raise  money  for  a  community  purchase  program 
or  to  provide  downpayment  and  closing  cost  assistance  to  lower-income  households. 

The  chart  which  follows  outlines  the  potential  resources  available  for  the  development  of 
limited  equity  condominiums. 
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H.  What  groups  benefit  from  local  limited  equity  condominium  programs?  How 
are  eligibility  standards  determined  and  administered? 

In  the  MAPC  region,  many  of  the  new  hmited  equity  condominiums,  whether  community 
or  developer  initiated,  rely  on  funds  from  the  Massachusetts  Housing  Partnership's  Home- 
ownership  Opportunity  Program  (HOP)  and  subsidized  mortgages  from  the  Massachusetts 
Housing  Finance  Agency  (MHFA).  The  guidelines  dictate,  to  a  large  degree,  income  eligi- 
bility standards  for  the  program,  as  well  as  other  factors  involved  in  selecting  buyers  to 
purchase  the  affordable  units. 

The  program  targets  a  range  of  households  who  could  not  otherwise  afford  to  buy  in  the 
current  housing  market.  To  be  eligible  for  HOP  units,  households  must  meet  three  criteria: 
(1)  be  income-eligible,  (2)  be  a  first-time  home  buyer  (i.e.,  applicant  never  owned  a  home 
before  or  did  not  own  a  home  as  a  principal  residence  for  the  three  years  before  applica- 
tion), and  (3)  be  able  to  satisfy  standard  mortgage  underwriting  criteria. 

Households  with  incomes  ranging  from  $20,000  to  $33,000  can  apply  for  HOP-assisted 
units.  Two  and  three  bedroom  units  have  an  average  price  of  $75,000  and  $85,000  respec- 
tively. Households  with  somewhat  higher  incomes  (up  to  $43,000  for  a  household  of  two 
or  more  persons  in  Metropolitan  Boston  area)  are  eligible  for  MHFA-financed  units.  These 
units  have  maximum  sales  prices  ranging  from  $110,000  to  $130,(X)0  depending  on  their 
location  in  the  state. 

Communities  and/or  developers,  using  program  guidelines,  establish  income  limits  for 
individual  units  within  given  developments.  They  can  negotiate  with  the  state  when 
specific  needs  are  being  addressed  by  a  local  program  or  specific  development. 

In  addition  to  establishing  income  eligibility,  HOP  program  guidelines  establish  other 
buyer  selection  criteria.  Communities  are  required  to  submit  fair  marketing  plans  to  the 
MHP  and  MHFA  which  detail  how  the  developer/ community  will  advertise,  conduct 
outreach,  and  market  available  units  to  minorities  and  other  groups  protected  under  civil 
rights  laws.  In  addition,  communities  are  required  to  set  specific  affirmative  marketing 
goals.  Depending  on  the  demographics  of  the  city  or  town,  communities  must  ensure  that 
the  proportion  of  minority  owners  in  the  development  will  be  equal  to  the  percentage  of 
minorities  in  the  community  or  the  regional  planning  district  in  which  the  community  is 
located,  whichever  is  greater. 

The  proportion  of  affordable  units  which  a  city  or  town  is  able  to  reserve  for  local  residents 
relates  to  the  commitment  the  community  makes  to  the  project — were  municipal  land  or 
buildings  made  available  at  below-market  prices,  density  bonuses  given,  regulations  re- 
laxed? The  exact  percentage  is  negotiated  by  the  community,  the  developer  and  the  MHP. 
Guidelines  state  that,  in  most  cases,  this  level  will  not  exceed  70%  of  the  units.  Communi- 
ties may  establish  specific  local  priorities  for  access  to  units,  such  as  residency  or  local 
employment,  with  the  approval  of  the  developer  and  the  MHP. 

Communities  or  non-profit  developers  who  create  affordable  condominiums  without  state 
subsidies  will  need  to  establish  their  own  eligibility  standards  which  can  meet  local  needs 
within  the  context  of  the  communities'  comprehensive  housing  plan.  When  units  are 
created  through  the  conversion  of  existing  rental  units,  communities  should  consider  the 
needs  of  existing  tenants.  To  gain  approval  to  convert,  communities  may  require  develop- 
ers to  give  lower-income  tenants  the  opportunity  to  either  buy  a  unit  at  a  reduced  price  or 
to  remain  as  a  tenant  at  a  reasonable  rent  within  the  new  condominium  complex. 
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Whether  eligibUity  standards  are  established  by  state  program  guidelines  or  by  the  local 
community,  a  fair,  open  and  equitable  selection  process  must  be  used  to  determine  which 
households  will  be  allowed  to  purchase  available  units.  Communities  will  need  to  develop 
a  system  for  prescreening  applicants,  certifying  income  eligibility  and  first-time  home 
buyer  status  (in  the  case  of  the  HOP  program),  and  maintaining  a  pool  of  eligible  appli- 
cants for  units  which  become  available  over  time. 

I.  How  do  sponsors  of  condominiums  created  with  state  and/or  local  subsidies 
limit  owners'  equity  when  units  are  resold? 

When  affordable  condominium  ownership  is  a  component  of  the  local  housing  program, 
the  sponsoring  agency  will  need  to  develop  a  method  which  will  prevent  the  units'  initial 
occupants  from  collecting  windfall  profits  at  public  expense  when  units  are  resold,  and 
guarantee  that  the  units  will  be  available  to  and  occupied  by  low-  and  moderate-income 
buyers  in  the  future. 

To  achieve  these  objectives,  sponsors  will  need  to  decide  on  a  number  of  critical  issues: 

•  How  will  owners'  equity  appreciation  be  limited?  What  legal  mechanism(s) 
can/ should  a  community  use? 

•  How  long  will/can  the  resale  restrictions  run? 

•  For  whom  will  the  affordability  of  the  unit  be  preserved? 
(Households  with  the  same  income  as  the  original  occupant?) 

•  Who  will  enforce  these  restrictions? 

As  discussed  earlier,  sponsors  can  use  one  or  more  legal  vehicles  to  limit  owners'  equity 
appreciation  when  units  are  resold.  A  deed  restriction  or  mortgage  lien  are  the  vehicles 
most  frequently  used  with  scattered-site,  subsidized  condominium  units.  To  guarantee 
that  the  second  and  subsequent  buyers  are  also  income  eligible,  sponsors  can  exercise  a 
right  of  first  refusal  or  an  option  to  purchase  the  unit  at  the  prescribed  price.  Sponsors 
maintain  a  pool  of  eligible  applicants  who  are  ready  to  buy  units  as  they  become  available. 
(These  methods  are  defined  in  the  legal  section  beginning  on  page  12  of  this  report. 
Limits  on  the  duration  of  these  restrictions  are  also  discussed.) 

While  this  may  sound  quite  simple  and  straight  forward,  effectively  limiting  owners' 
equity  appreciation  on  subsidized  condominium  units  requires  that  sponsors  consider 
carefully  the  long-term  goals  of  their  housing  program  and  construct  a  formula  for  deter- 
mining resale  values  that  can  best  balance  the  conflicting  interests  of  the  community,  the 
homebuyer  and  the  developer.  The  community  seeks  to  maintain  the  long-term  affordabil- 
ity of  the  units;  homebuyers  want  to  secure  affordable  shelter  and  receive  a  "fair"  return  on 
their  investments;  and  developers  (as  well  as  lenders)  will  be  concerned  that  stringent 
restrictions  may  make  units  unmarketable. 

Limited  equity  formulae  detail  mathematically  how  the  resale  price  will  be  determined  and 
are  the  community's  tool  for  balancing  the  interests  of  those  involved.  (Sample  formulae 
can  be  found  on  page  26  in  the  first  part  of  this  report).  One  major  component  of  most 
formulae  is  the  index  by  which  the  units'  sales  prices  will  be  adjusted.  An  area's  median 
income  growth,  the  rate  of  inflation,  or  a  flat  percentage  increase  per  year  have  all  been 
used  as  indices.  How  effective  a  choice  any  one  of  these  remains  over  time  will  be  deter- 
mined by  future  economic  events  and  their  impact  on  the  real  estate  market.  Researching 
the  average  increases  in  any  of  these  indices  over  a  reasonable  period  can  help  a  sponsor 
predict  which  will  most  effectively  meet  prescribed  program  goals.  However,  future 
events  are  not  always  just  extensions  of  existing  trends.  Whatever  formula  is  established, 
communities  will  need  to  monitor  a  formula's  effectiveness  and  consider  what  legal  means 
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can  be  taken  to  alter  the  formula  in  the  future  should  economic  events  require  such  a 
change. 

Finally,  sponsors  will  need  to  look  carefully  at  who  will  be  monitoring  resales  and  deter- 
mining resale  prices,  how  complex  a  system  they  can  manage,  what  the  costs  of  implement- 
ing this  oversight  will  be,  and  who  will  assume  these  costs. 

Program  developers  and  policy  analysts  at  the  state  and  for  the  city  of  Boston  have  long 
struggled  with  these  questions  and  the  differences  between  their  solutions  raise  many  of 
the  critical  issues  individual  communities  will  need  to  address  at  the  local  level. 

The  stated  goals  for  the  HOP  program  are: 

•  "...to  preserve  the  affordability  of  units  beyond  their  initial  sale  and  carry  that 
benefit  forward  to  subsequent  re-sales  as  well,"  and 

•  "...to  bring  the  benefits  of  ownership  and  equity  growth  to  each  purchaser  as 
his/her  home  appreciates  in  value". ..so  that  an  owner  is  allowed  "...to  sell  (the) 
unit  and  purchase  a  subsequent  home  without  any  further  subsidies."  (MHP 
Homeownership  Opportunity  Program,  Guidelines  for  Communities  &  Devel- 
opers, January  1988,  p.  18).) 

To  achieve  these  goals,  the  HOP  program  relies  on  a  deed  restriction  and  a  right  of  first 
refusal  to  control  unit  resales  for  a  period  of  40  years.  (Communities  using  the  HOP  pro- 
gram subsidies  may  select  other  controls  when  approved  by  the  MHP.)  The  HOP  guide- 
lines call  for  an  appraisal  of  the  fair  market  value  of  the  unit  at  the  time  of  the  original  sale, 
the  actual  sales  price  (reduced  so  as  to  be  affordable  to  the  intended  low-  or  moderate- 
income  households)  is  compared  to  the  appraised  market  value  as  a  ratio  (e.g.  if  a  unit 
appraised  for  $1(X),000  sells  under  the  HOP  Program  for  $75,000,  then  it  has  sold  for  75%  of 
its  appraised  value).  This  ratio  then  determines  at  what  percentage  of  the  fair  market  value 
the  original  buyer  may  sell  the  unit. 

Using  this  formula  for  determining  resale  prices  is  somewhat  unpredictable.  If  the  rate  of 
growth  for  housing  in  a  particular  region  or  across  the  state  increases  rapidly,  the  original 
owner  receives  a  significant  return  on  his/her  investment,  but  the  unit  may  no  longer 
remain  affordable  to  lower-income  households.  Or,  if  inflation  in  housing  prices  remains 
stable  while  the  rate  of  growth  in  personal  incomes  increases  significantly,  units  may  be- 
come more  affordable  to  lower-income  households,  but  the  original  buyer  has  not  realized 
much  return  on  his/her  investment.  In  either  of  these  two  scenarios  however,  the  second 
program  goal,  to  allow  the  owner  to  purchase  a  subsequent  home  without  further  subsi- 
dies, is  more  likely  to  be  achieved. 

The  Public  Facilities  Department  (PFD),  charged  with  determining  resale  restrictions  on 
condominiums  made  affordable  through  the  efforts  of  the  city  of  Boston  (sometimes  in 
conjunction  with  the  state's  programs),  has  set  four  goals: 

•  Simplicity — the  method  should  be  the  simplest  and  most  effective  possible. 

•  Cost  efficiency — the  method  restricts  the  sales  price  and  retains  the  subsidy 
with  the  unit  so  it  will  be  affordable  to  a  household  at  the  same  relative  income 
level.  The  PFD  staff  analysis  determined  that  it  is  more  cost  efficient  to  retain, 
the  subsidy  than  to  recapture  or  recycle  the  subsidy  and  rebuild  the  unit. 
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•  Fair  to  homeowner — the  owners'  investment  under  program  restrictions  grows 
at  a  rate  equal  to  or  greater  than  other  long-term  investment  options. 

•  Marketability — ^program  restrictions  will  not  make  units  priced  near  market 
price  unmarketaole. 

To  achieve  these  goals,  the  PFD  restricts  resale  prices  on  all  new  homeownership  units  to  a 
maximum  of  5%  appreciation  per  year.  The  cost  of  capital  improvements  may  be  added  to 
the  resale  price  at  a  rate  of  1  %  per  year  of  the  purchase  price;  and  the  full  cost  of  additional 
bedrooms  or  bathrooms  may  be  added.  These  restrictions  are  to  remain  in  effect  for  a 
period  of  30  years,  with  the  PFD  able  to  extend  them  for  an  additional  20  year  period. 

Whatever  method  and  terms  a  sponsor  or  community  determines  best  meets  local  housing 
goals,  an  agency  to  provide  administrative  oversight  and  ensure  program  compliance  is 
required.  With  condominium  development,  as  opposed  to  a  cooperative  or  land  trust,  no 
enforcing  entity  exists  unless  a  local  non-profit  housing  corporation  has  been  responsible 
for  creating  the  housing  and  remains  involved  once  units  are  sold.  Therefore,  a  community 
will  need  to  designate  who  will  assume  the  number  of  tasks  necessary  to  restrict  equity 
appreciation  on  units  created  and  thereby  ensure  their  long  term  affordability.  These  tasks 
indude: 

•  establish  an  equitable  selection  process, 

•  educate  potential  buyers  about  resale  restrictions, 

•  monitor  resales  and  rule  on  improvement  allowances  where  required, 

•  maintain  a  pool  of  eligible  buyers, 

•  in  case  of  default,  attempt  to  preserve  the  unit. 

In  communities  where  HOP  subsidies  have  been  used,  the  state  may  assume  some  of  these 
tasks.  Where  they  are  not,  or  where  communities  wish  to  work  with  the  state  in  setting 
local  priorities  or  adjusting  suggested  program  resale  restrictions,  communities  will  need  to 
determine  how  these  enforcement  tasks  will  be  assumed. 
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Municipal  and  Non-profit  Sponsorship 

of  Limited  Equity  Condominiums:  Two  Case  Studies^ 

In  this  section,  two  case  studies  are  presented: 

•  The  Battle  Road  Farm  —  a  mixed-income  condominium  development  in  the 
affluent  suburb  of  Lincoln  was  initiated  by  town  officials  and  supported  by 
concerned  community  members  to  meet  a  number  of  affordable  housing  and 
broader  community  planning  goals.  When  completed,  60%  of  the  develop- 
ment will  be  limited  equity  condominium  units  affordable  to  moderate-income 
households. 

•  Mission  Hill  Townhouses  —  a  mixed-income  brick  townhouse  development  in 
the  Mission  Hill  section  of  Boston  was  initiated  by  Back  of  the  Hill  Community 
Development  Corporation  (BOTH),  a  community-based  non-profit  housing 
organization,  to  help  stabilize  the  neighborhood  and  provide  more  affordable 
ownership  and  rental  opportunities  for  residents.  The  development  was  co- 
sponsored  by  BOTH  and  the  Bricklayers  and  Laborers  Non-Profit  Housing 
Company.  The  site  was  formerly  controlled  by  the  Lahey  Clinic. 

While  these  studies  represent  municipal  and  non-profit  efforts  to  produce  affordable  hous- 
ing in  very  different  community  settings,  they  have  some  similarities.  Both  demonstrate 
the  difficulty  and  expense  in  developing  affordable  homes  for  low-  and  moderate-income 
households.  Both  sites  presented  problems  for  the  development  team.  Both  relied  heavily 
on  resources  and  subsidies  from  a  variety  of  programs  and  sources.  Yet,  in  each  case,  the 
developments  will  have  a  majority  of  units  that  will  be  affordable  and  well-designed. 


These  case  studies  were  researched  and  drafted  by  Stuart  Dash. 
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Battle  Road  Farm,  Lincoln.  Artist's  rendering  of  farm  house  styled  condominiums.  Housing  was  designed  to  be  consis- 
tent with  the  architectural  style  and  scale  of  other  residences  in  Lincoln.  (Render  ing  courtesy  of  William  Rawn  Associates) 

Project  Developer:  Lincoln  House  Associates  (Keen  Development  Co.  and  The  Cottonwood  Co.) 

Project  Architect:  William  Rawn  Associates,  Boston 


Battle  Road  Farm — Lincoln 
Project  Description 

The  Battle  Road  Farm  housing  development  will  consist  of  120  condominium  units  on  a  31 
acre  site  located  between  the  Minuteman  National  Park  and  Hanscom  Field  Airport  north 
of  Route  2A  in  Lincoln.  The  development  was  planned  to  achieve  the  affordable  housing 
and  community  planning  goals  of  the  Town  of  Lincoln,  and  uses  a  wide-range  of  programs 
available  from  the  state.  The  project  is  currently  under  construction.  When  completed,  this 
mixed-income  housing  development  will  provide: 

6  Low-Income  Rental  Units 

33  Low-Income  HOP  Units,  for  first-time  homebuyers  with  maximum 
incomes  of  $32,890 

33  Moderate-Income  HOP  Units,  for  first-time  homebuyers  with  maximum 

incomes  of  $43,000 
48  Market  Rate  Units 

The  condominiums  subsidized  by  the  Massachusetts  Housing  Partnership's  (MHP)  Home- 
ownership  Opportunity  Program  (HOP)  will  be  sold  at  prices  ranging  from  $86,000  to 
$110,000.  The  market-rate  units  will  range  in  price  from  $205,000  to  $240,000. 
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The  Local  Climate 


Lincoln  is  an  affluent  suburb  west  of  Boston  with  a  population  of  approximately  5,000 
people.  The  median  sales  price  in  1988  was  $542,850  for  free  standing  homes,  and  $283,925 
for  condominiums.  Despite  the  efforts  of  local  housing  advocates,  a  cooperative  housing 
development  of  125  units  built  over  10  years  ago  remains  the  only  newly-built  affordable 
housing  available  in  Lincoln.  As  a  result,  the  town  had  not  met  the  10%  affordable  housing 
standard  recommended  by  the  state. 

Town  officials  recognized  that  a  private  developer  could  design  and  get  state  approval  to 
build  a  residential  development  which  included  state  subsidized,  affordable  housing,  as 
authorized  under  Chapter  774  regulations.  Rather  than  risk  a  development  over  which 
they  would  have  little  control,  the  town  decided  to  develop  its  own  affordable  housing 
plan  in  order  to  reach  the  state's  10%  guideline.  This  plan  would  also  demonstrate  to  the 
state  the  town's  good  faith  effort  in  encouraging  the  production  of  housing  for  lower- 
income  households,  so  the  town  could  be  eligible  for  state  discretionary  funds. 

Designating  the  Site 

A  47  acre  parcel  of  land  on  the  border  of  Hanscom  Field  Airport  had  been  a  source  of 
concern  to  the  town  for  years  regarding  how  it  would  be  developed.  At  least  four  groups 
were  interested  in  the  site:  a  church,  a  commercial  developer,  Massport,  and  developers  of 
conventional  high  cost  housing.  In  addition,  the  Park  Service  wanted  to  see  part  of  the 
parcel  used  to  reroute  Route  2A  so  the  volume  of  traffic  cutting  through  the  park  could  be 
reduced. 

Massport,  as  well  as  the  federal  government,  were  interested  in  acquiring  the  site  to  expand 
Hanscom  Field  Airport  to  accommodate  small  aircraft  and  relieve  the  congestion  and 
growing  demand  for  air  service  at  Boston's  Logan  Airport.  Many  community  members 
opposed  this  expansion. 

The  Conservation  Commission  expressed  its  concern  that  an  increase  in  traffic  generated 
from  either  an  airport  expansion  or  a  new  commercial  development  would  have  a  negative 
impact  on  the  nearby  Minuteman  National  Historic  Park. 

When  the  parcel  came  on  the  market  and  a  private  developer  failed  to  exercise  an  option  to 
purchase  it,  town  officials  saw  an  opportunity  to  gain  control  over  the  future  development 
of  the  land,  prevent  airport  expansion,  and,  with  a  careful  plan,  meet  its  affordable  housing 
goals.  The  town's  Board  of  Selectmen,  Planning  Board,  Housing  Commission  and  the 
Conservation  Commission  put  together  a  concept  plan  for  the  site  which  would  meet  the 
affordable  housing  requirements  of  EOCD,  establish  a  16  acre  commercial  zone  adjacent  to 
the  mixed-income  housing  development,  improve  the  traffic  flow  around  the  park  and 
protect  it  from  the  development  by  creating  a  seven  acre  buffer  zone. 

The  plan  required  a  town  meeting  vote  to  purchase  the  property  for  $2,000,000  and  rezone 
it  to  create  a  Planned  Development  District.  This  rezoning  listed  broad  possible  uses  for 
the  site,  which  clearly  intended  to  protect  the  environment,  be  a  positive  aesthetic  addition 
to  the  town  of  Lincoln,  and  aUgn  with  previous  studies  of  the  site  which  had  placed  afford- 
able housing  high  on  the  list  of  desirable  uses  of  the  land.  Under  this  zoning,  any  change 
in  the  use  of  the  land  would  be  subject  to  a  two-thirds  vote  of  the  town  meeting  for  ap- 
proval. As  such,  it  constituted  a  protective  zoning  maneuver  by  the  Zoning  Board  and  the 
town.  It  let  developers  know  that  the  town  had  clearly  articulated  its  goals  for  the  parcel, 
made  the  proposed  package  look  all  the  more  convincing  and  reasonable  to  the  town 
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meeting,  and  made  pursuing  the  parcel  seem  all  the  more  futile  to  other  interested  parties. 


After  considerable  community-wide  discussion,  the  Town  Meeting  voted  to  purchase  the 
parcel  for  two  million  dollars  and  rezone  it  for  mixed-use  development. 

Developing  the  Comprehensive  Plan 

The  town's  next  steps  were  to  determine  what  specific  goals  the  plan  should  be  designed  to 
meet,  how  that  plan  could  be  made  economically  viable,  and  to  request  proposals  from 
developers  interested  in  the  plan.  To  achieve  a  workable  program  which  met  the  interests 
of  the  developers,  the  state,  and  the  community,  Lincoln  hired  the  housing  and  community 
development  firm  of  Stockard  and  Engler  to  write  the  Request  for  Proposals  (RFP)  for  the 
project.  This  document  delineated  the  town's  position  on  the  Battle  Road  Farm  Project, 
what  the  town  hoped  for,  what  they  expected,  how  it  should  look,  how  large  it  should  be, 
and  what  considerations  should  be  paramount  for  the  developer.  The  year's  effort  to 
achieve  a  viable  comprehensive  plan  was  a  significant  component  in  the  success  of  this 
process. 


Battle  Road  Farm,  Lincoln.  Site  axonometric.  Completed  project  will  include  120  condominiums  on  a  31  acre  site. 
Seventy-two  units  will  be  affordable  to  low-  and  moderate-income  households. 

Project  Developer:  Lincoln  House  Associates  (Keen  Development  Co.  and  The  Cottonwood  Co.) 

Project  Architect:  William  Rawn  Associates,  Boston  (Rendering  courtesy  of  William  Rawn  Associates) 
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Project  Goals 


The  project  goals  were  to  provide  a  significant  number  of  permanently  affordable  housing 
units  for  those  of  moderate  incomes,  (enough  units  to  meet  its  affordable  housing  obliga- 
tions under  Chapter  774),  and  to  ensure  that  the  development  of  the  project  site  addressed 
other  community  planning  concerns.  The  RFP  sent  to  potential  project  developers  identi- 
fied these  planning  concerns  and  asked  them  to  detail  how  they  would  design  the  housing 
to  fit  onto  the  site  and  relate  to  its  neighbors,  how  the  housing  design  would  be  made 
consistent  with  the  architectural  style  and  scale  of  other  buildings  in  the  community,  and 
how  their  overall  plan  would  be  designed  to  protect  the  environmentally  sensitive  wetland 
areas. 

By  explicitly  stating  these  planning  goals,  the  town  increased  the  likelihood  of  receiving 
appropriate  proposals  from  developers  interested  in  the  challenge  of  developing  the  site. 

A  year  after  the  special  town  meeting  had  voted  to  purchase  the  land,  a  comprehensive 
planning  proposal  which  detailed  all  phases  of  the  development  was  completed  and 
brought  back  to  Town  Meeting  for  approval. 

Building  Community  Support 

At  every  stage,  town  officials  and  project  proponents  used  a  carefully  focused  process  for 
gaining  community-wide  support  to  implement  this  project.  A  full  range  of  town  officials 
including  the  Planning  Board,  the  Board  of  Selectmen,  the  Housing  Commission,  and  the 
Conservation  Commission  strongly  supported  the  project  and  worked  to  secure  its  ap- 
proval. The  developer,  architect,  and  various  consultants  in  the  areas  of  housing,  noise, 
traffic,  finance,  and  law  all  contributed  to  a  unified  "voice"  in  support  of  the  project.  The 
loose-knit  organization  of  community  members  advocating  for  the  project  wrote  articles  for 
the  newspaper.  Town  officials  explained  the  project  and  answered  questions  at  neighbor- 
hood "coffees"  and  sent  a  50+  page  document  which  illustrated  the  details  of  the  full  pro- 
posal to  every  town  residence  before  the  Town  Meeting  met  to  vote  on  the  project.  This 
extraordinary  amount  of  upfront  effort  paid  off  with  a  well-informed  discussion  of  the 
issues,  meaningful  citizen  input  into  the  planning  process,  and,  ultimately,  successful  votes 
in  Town  Meeting. 

Financing 

Financing  for  the  project  came  from  a  variety  of  sources: 

•  Town  meeting  approved  the  expenditure  of  $2,000,000  of  town  funds  to  pur- 
chase the  property. 

•  The  developer  of  the  commercial  parcel.  Cranberry  Hill  Associates,  agreed  to 
contribute  to  the  cost  of  the  land  for  the  housing  ($150,000),  and  the  full  cost  of 
rebuilding  Old  Bedford  Road.  This  road  will  divide  the  office  and  housing 
from  the  Massport  land  to  the  south  and  will  be  designed  to  accommodate  the 
anticipated  increase  in  traffic  flow  generated  by  the  development.  The  inclu- 
sion of  the  commercial  development  in  the  plan  helped  to  lower  the  overall 
costs  to  the  town  and  create  a  viable  project. 

•  The  developer  of  the  housing,  Lincoln  Housing  Associates,  purchased  the 
portion  of  the  parcel  planned  for  housing  development  from  the  town  for 
$1,400,000. 
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•  The  state  Executive  Office  of  Communities  and  Development  (EOCD), 
awarded  the  town  a  Community  Development  Action  Grant  (CD AG)  for 
$720,000  for  infrastructure  costs  of  the  housing  development. 

•  The  state  also  provided  an  additional  $150,000  grant  to  the  town  towards  the 
purchase  of  a  portion  of  the  housing  site  to  set  it  aside  as  conservation  land. 

While  the  town  initially  paid  $2,000,000  to  secure  control  of  the  land,  it  received  all  but 
about  $300,000  back  —  $1,400,000  from  Lincohi  Housing  Associates,  $150,000  from  Cran- 
berry Associates,  and  $150,000  from  the  state  for  the  conservation  parcel.  Estimates  of  the 
taxes  on  the  commercial  property  and  housing  the  town  will  collect  total  $369,000  per  year. 
The  anticipated  school  and  service  costs  for  the  new  developments  are  around  $300,000, 
producing  a  net  gain  for  the  town  of  close  to  $70,000  per  year.  The  actual  figures,  as  al- 
ways, may  vary  considerably  from  the  projections. 

A  final,  critical  component  of  financing  the  development  was  approval  from  the  secondary 
mortgage  market  (Fannie  Mae)  to  purchase  individual  mortgages  in  a  development  which 
had  60%  of  the  units  carrying  resale  restrictions.  The  town,  given  the  effort  involved  in 
developing  the  site,  wanted  as  much  affordable  housing  as  possible  on  the  site.  The  HOP 
program  generally  only  approves  financing  for  developments  which  have  a  maximum  of 
40%  deed  restricted  units,  per  the  underwriting  requirements  of  the  secondary  mortgage 
market.  The  town  requested  and,  after  a  good  deal  of  time  and  discussion,  received  a 
waiver  of  this  requirement  from  Fannie  Mae.  State  and  local  officials  were  able  to  persuade 
Fannie  Mae  officials  that  the  market  in  Lincoln  and  the  well  conceived  project  were  "good 
risks,"  and  thus  consistent  with  the  intent  of  their  guidelines. 

By  making  the  costs  of  the  project  to  the  town,  along  with  likely  resources,  part  of  the 
information  sent  out  to  the  residents  before  town  meeting,  local  officials  gained  the  trust  of 
the  community  and  their  approval  for  the  affordable  housing  development. 

Method  of  Preserving  Affordability 

The  method  for  perserving  the  long-term  affordability  of  the  units  will  have  three 
components. 

1.     A  deed  restriction  will  include  the  appreciation  formula  and  other  resale  limitations 
restricting  a  homeowner  from  selling  a  unit  for  more  than  the  allowable  sales  price. 
The  deed  restriction  will  be  renewable  after  40  years  so  that  permanent  affordability 
can  be  assured  if  the  responsible  agency  renews  the  restriction. 

When  an  owner  wishes  to  sell,  he  or  she  will  be  required  to  notify  the  Lincoln  House  Asso- 
ciates (the  developer  of  the  property).  The  owner  will  have  the  unit  appraised  by  an  ap- 
proved appraiser.  The  sales  price  is  then  determined  by  a  formula: 

Initial  Purchase  Price  Appraised  Allowable 

  X  Value  at     =  Sales  Price 

Appraised  Value  at  Time  Time  of  at  Resale 

of  Initial  Purchase  Unit  Resale 

However,  an  owner's  appreciation  will  also  be  limited  to  an  average  of  10%  a  year  so  the 
price  of  the  unit  will  more  likely  stay  within  reach  of  moderate-income  buyers,  even  in  an 
inflationary  real  estate  market. 
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2.  A  second  mortgage,  held  by  EOCD,  will  be  used  to  secure  the  mortgage  interest 
subsidy  on  Low-HOP  units.  Buyers,  who  have  had  these  additional  mortgage  interest 
subsidies,  will  be  required  to  repay  EOCD  the  lesser  of  the  actual  amount  of  subsidy 
assistance  or  20%  of  the  net  allowable  appreciation  of  the  property.  Under  a  special 
agreement  between  Lincoln  and  the  state,  these  funds  will  be  passed  from  EOCD  back 
to  the  town  to  be  used  to  subsidize  the  next  buyer's  mortgage  at  Battle  Road  Farm,  or 
for  other  housing  needs  within  the  town. 

3.  A  recorded  Option  to  Purchase,  held  by  the  Lincoln  Foundation,  a  local  non-profit 
housing  organization  acting  as  the  town's  agent,  will  be  required  and  could  be  trig- 
gered under  several  conditions:  notice  of  intent  to  sell,  foreclosure,  misrepresentation 
of  income  or  home  ownership  status,  rental  of  the  unit  for  more  than  one  year,  and 
any  other  conditions  the  town  wished  to  impose.  This  restriction  allows  the  town  to 
ensure  that  the  unit  is  occupied  by  households  with  moderate  incomes.  At  the  time  of 
resale,  it  allows  the  Lincoln  House  Associates  (the  original  developer  and  broker  for 
the  units)  to  offer  the  unit  to  a  waiting,  eligible  homebuyer. 

Two  entities  will  be  involved  in  administering  and  overseeing  resales  of  deed  restricted 
units.  The  Lincoln  Foundation,  a  local  non-profit  organization,  will  retain  an  option  to 
purchase  the  unit  in  the  event  that  an  eligible  buyer  cannot  be  found  for  a  restricted  unit 
within  the  time  limit  required,  or  in  the  case  of  a  foreclosure.  Lincoln  House  Associates, 
the  developer  of  the  project,  will  manage  the  waiting  list  of  potential  buyers  and  serve  as 
broker  by  educating  the  buyers,  explaining  the  subsidy  programs,  and  facilitating  future 
sales.  Costs  of  managing  the  resale  process  will  be  borne  by  the  sellers.  A  base  transfer  fee 
of  4.5%  of  the  sales  price  has  been  suggested  to  cover  these  costs. 

Collaborations 

A  number  of  critical  collaborative  efforts  contributed  to  the  success  of  the  planning  process 
for  this  project.  These  included: 

•  The  strong,  unified  support  for  the  project  demonstrated  by  town  officials. 

•  The  early  inclusion  of  Stockard  and  Engler  to  clarify  and  produce  the  detailed 
RFP — ensuring  affordable  housing  goals  and  broader  community  planning 
concerns  were  met  by  the  project  plan. 

•  Support  from  the  development  team: 

The  up-front  work  by  both  the  developer  and  architect  in  giving  the  town 
officials  a  well  thought  out  design  early  on  to  present  to  the  town  for  approval 
at  town  meeting. 

•  Strong  state  support: 

Approval  for  a  CDAG  grant  was  expedited  through  EOCD  to  help  win  town 
meeting  approval  for  the  plan  by  demonstrating  to  town  meeting  members 
that  the  major  financial  pieces  were  already  in  place.  A  written  statement  from 
state  officials  before  town  meeting  vote  that  the  project,  if  approved  by  the 
HOP  program  and  built,  would  fulfill  the  town's  requirements  under  Execu- 
tive Order  215.  Approval  from  the  Massachusetts  Housing  Partnership  for 
HOP  mortgage  money.  Approval  from  EOCD  for  a  grant  to  custom  tailor  the 
legal  documents  for  the  limited  equity  condominiums. 
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•        Support  from  the  secondary  mortgage  market: 

After  special  consultation  with  representatives  from  Fannie  Mae,  approval  was 
given  to  increase  the  percentage  of  affordable  housing  units  with  resale 
restrictions  within  a  development  from  the  standard  maximum  of  40%  to  60%. 
Unit  mortgages  will  remain  eligible  for  purchase  by  Fannie  Mae. 

Problems  and  Issues 

1.  Keeping  units  affordable. 

The  town  wanted  the  units  to  remain  affordable  in  perpetuity.  The  standard  HOP 
deed  restrictions,  however,  allow  for  only  a  thirty  year  restriction.  While  it  is  EOCD's 
policy  to  encourage  MHP  members  to  create  their  own  version  of  the  deed  restrictions 
and  tailor  them  to  local  conditions,  a  community  will  need  to  rely  on  legal  expertise  to 
help  them  translate  community  goals  into  effective  equity  limiting  restrictions. 
Lincoln  was  able  to  design  an  alternative  to  the  HOP  restrictions  with  the  help  of  a 
grant  from  EOCD  for  legal  expenses.  Lincoln's  plan  allows  a  local  non-profit  organi- 
zation— the  Lincoln  Foundation — to  act  as  the  agent  for  all  HOP  unit  transactions,  as- 
suming the  role  EOCD  plays  for  most  developments.  The  restrictions  will  also  be  re- 
newable at  the  end  of  the  40  year  period. 

2.  Site  Problems. 

First,  the  site  lacked  a  viable  alternative  for  sewage  treatment.  An  innovative  on-site 
package  treatment  plant  was  proposed,  but  was  so  new  that  there  was  little  consensus 
about  its  effectiveness,  long  range  results,  or  potential  problems.  The  state  commis- 
sioned a  generic  Environmental  Impact  Review  to  address  these  and  other  issues  of 
package  treatment  plants.  While  the  state  granted  a  permit  once  tentative  results  of 
the  EIR  were  known,  there  was  a  substantial  delay  in  starting  construction. 

A  second  siting  concern  was  how  airport  noise  could  be  dealt  with  in  the  design  of 
the  housing  and  the  site  in  order  to  minimize  its  impact  on  residents.  Noise  consult- 
ants, project  architects,  and  developers  determined  that  through  careful  siting,  low 
building  design,  triple  glaze  windows,  and  the  provision  of  central  air  conditioning, 
the  impact  of  airport  noise  could  be  significantly  reduced  and  not  present  a  problem 
for  residents.  The  topography  of  the  site  also  helped.  A  hillside  will  protect  the 
houses  from  most  of  the  airport  activity.  The  windows  will  act  as  a  reasonable  barrier 
to  the  low-frequency  vibrations  which  emanate  from  airports.  However,  these  design 
solutions  added  to  project  costs,  and  presented  a  new  design  problem  —  how  to  deal 
with  the  presence  of  the  noisy  and  bulky  central  air  conditioning  units  located  beside 
every  unit. 

Finally,  until  the  development  is  built  and  occupied,  the  success  of  the  mixed-use 
plan  remains  uncertain.  What  will  be  the  impact  of  the  new,  large  office  complex 
located  only  a  short  distance  away  from  the  housing  development?  Given  that  the 
site  is  already  isolated  from  the  rest  of  the  town  and  located  very  dose  to  the  airport, 
will  the  office  park  create  an  additional  feeling  of  isolation  for  the  residents? 
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The  Back  of  Mission  Hill  Development.  Site  axonometric  showing  the  165  mixed-income  development  of  brick  row 
houses  on  the  10  acre  site.  (Rendering  courtesy  of  William  Rawn  Associates) 

Project  Co-sponsored  by:  The  Back  of  the  Hill  CDC  and  the  Bricklayers  and  Laborers 
Non-Profit  Housing  Co.,  Inc. 

Project  Architect:  William  Rawn  Associates,  Boston 


Back  of  Mission  Hill  Development — Boston 
Project  Description 

The  Back  of  Mission  Hill  Development  is  a  165  unit  mixed-income  development  of  brick 
townhouses  on  a  10  acre  site  in  the  Mission  Hill  section  of  Boston.  The  parcel  is  defined  by 
South  Huntington  Street,  Heath  Street  and  Fisher  Avenue,  a  few  blocks  southecist  of  the 
intersection  of  the  Jamaicaway  and  Huntington  Avenue.  The  site  ascends  up  a  steep  por- 
tion of  the  back  of  Mission  HUl,  and  includes  the  creation  of  a  new  street  within  the  site. 
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Ellingwood  Street.  The  development  contains  the  following  types  of  units: 

16  Low-Income  Rental  Units 
33  Low-Income  HOP  Units 
57  Moderate-Income  HOP  Units 
59  Market-Rate  Units 

The  condominiums  subsidized  by  the  Massachusetts  Housing  Partnership's  (MHP)  Home- 
ownership  Opportunity  Program  (HOP)  are  offered  at  prices  ranging  from  $69^00  for  one 
bedroom  units  for  low-incomes  households  to  $107,500  for  3  bedroom  units  for  moderate- 
income  households.  The  market-rate  units  are  offered  at  prices  ranging  from  $116,500  for 
one  bedroom  units  to  $144,500  for  three  bedroom  units. 

The  Local  Climate 

The  Mission  Hill  area  had  once  been  a  coherent  residential  neighborhood.  Its  decline  was 
precipitated  by  the  flight  of  the  neighborhood's  early  immigrant  population  from  the  city 
to  the  single  family  houses  available  in  new  suburban  developments.  As  the 
neighborhood's  population  declined  and  the  older  housing  stock  began  to  deteriorate,  a 
number  of  large  institutions  in  the  area,  that  planned  to  expand  in  the  future,  purchased 
and  demolished  large  lots  of  the  community's  triple  decker  housing.  One  sucn  institution 
was  the  Lahey  Clinic. 

Lahey  controlled  the  10  acre  site  where  the  Back  of  Mission  Hill  townhouses  now  stand. 
When  Lahey  decided  to  relocate  to  Burlington,  Massachusetts  rather  than  expand  in  Bos- 
ton, the  site,  worth  millions  of  dollars,  became  available  for  development.  The  triple  deck- 
ers which  had  stood  on  the  site  had  already  been  demolished.  BOTH,  the  community- 
based,  non-profit  housing  organization,  feared  new  development  on  the  site,  given  the 
price  of  the  land,  would  not  address  the  goals  of  the  small,  residential  community  remain- 
ing in  the  neighborhood.  BOTH  began  organizing  the  community  to  try  to  secure  the  site 
and  make  it  a  community-controlled  resource. 

Organizing  the  Community 

The  Back  of  the  Hill  Community  Development  Corporation  (BOTH)  worked  with  members 
of  the  small,  residential  neighborhood  on  Mission  Hill  to  bring  attention  to  the  pending 
sale  of  the  site  and  its  importance  to  the  remaining  community.  After  a  number  of  demon- 
strations, including  camping  out  on  the  site,  and  some  key  newspaper  coverage.  Mayor 
Hynn  of  Boston  stepped  in  to  support  the  community.  The  Mayor  brought  in  the  Bricklay- 
ers' and  Laborers'  Non-profit  Housing  Corporation  to  purchase  the  land  and  develop  the 
site.  Without  the  significant  newspaper  coverage  to  draw  the  attention  of  the  Mayor,  and 
the  political  climate  to  support  his  intervention,  the  project  might  never  have  occurred. 

Financing  and  Support 

Lahey  sold  the  land  to  the  Bricklayers'  and  Laborers'  Non-profit  Housing  Corporation  at 
close  to  market  value — two  million  dollars. 

Given  the  high  price  paid  for  the  land,  a  range  of  subsidies  were  necessary  to  achieve  the 
affordable  housing  goals  of  the  community.  These  include: 
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CD  AG — Community  Development  Action  Grant 
for  infrastructure 

City  of  Boston  LEND  program 

City  of  Boston  Linkage  program 

City  of  Boston  Conservation  Commission 
Urban  Self  Help  Grant  for  sale  of 
3.8  acres  of  preserved  open  space 

New  England  Baptist  Hospital  Grant 

Total : 


$1,300,000 
150,000 
900,000 


210,000 
125,000 
$2,685,000 


Below-market  mortgage  interest  rates  will  be  available  for  income-eligible  first-time 
homebuyers  from  the  Massachusetts  Housing  Partnership's  Homeownership  Opportunity 
Program. 


The  Back  of  Mission  Hill  Development.  Site  axonometric  showing  the  165  mixed-income  development  of  brick  row 
houses  on  the  10  acre  site.  (Rendering  courtesy  of  William  Rawn  Associates) 

Project  Co-sponsored  by:  The  Back  of  the  Hill  CDC  and  the  Bricklayers  and  Laborers 
Non-Profit  Housing  Co.,  Inc. 

Project  Architect:  William  Rawn  Associates,  Boston 


Project  Collaborations 

To  design  and  produce  a  viable,  affordable  housing  development  on  the  Mission  Hill  site 
required  the  efforts  of  BOTH,  the  Bricklayers'  and  Laborers'  Non-profit  Housing  Corpora- 
tion, the  City  of  Boston,  and  the  state. 
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The  Bricklayers  and  Laborers  had  recently  been  involved  in  two  similar  affordable  housing 
projects  in  the  dty  —  one  at  Andrews  Square  in  South  Boston  and  one  at  the  Charlestown 
Navy  Yard.  These  developers  had  worked  with  William  Rawn  Associates,  Architects  in 
Boston,  to  design  and  build  housing  which  was  cost-effective,  met  the  needs  of  the  families 
purchasing  the  units,  and  blended  well  into  the  neighborhoods  in  which  they  were  sited, 
reflecting  the  existing  architecture  in  the  community. 

The  Back  of  the  Hill  CEX!  staff  had  developed  two  projects  of  their  own  —  the  Back  of  the 
Hill  Elderly  and  Handicapped  apartments  on  a  site  adjacent  to  the  project  site,  and  an  1 8 
unit,  manufactured  condominum  development.  For  this  project,  BOTH  co-sponsored, 
coordinated,  and  worked  to  define  and  communicate  community  concerns  relating  to  the 
project  to  the  development  team.  BOTH  also  was  responsible  for  identifying  eligible  pur- 
chasers for  the  HOP  units  and  conducted  the  computerized  lottery  awarding  the  units. 

Maintaining  Aff  ordability 

The  City  of  Boston's  Public  Facilities  Department  (PFD)  has  developed  resale  restrictions 
for  those  units  made  affordable  through  the  provision  of  City  monies  and  the  MHP's  HOP 
program.  Resale  prices  on  new  homeownership  units  at  the  Back  of  Mission  Hill  Develop- 
ment will  be  restricted  to  a  maximum  of  5%  appreciation  per  year.  The  cost  of  capital 
improvements  may  be  added  to  the  resale  price  at  a  rate  of  1%  per  year  of  the  purchase 
price;  and  the  full  cost  of  additional  bedrooms  or  bathrooms  may  be  added.  These  restric- 
tions will  remain  in  effect  for  a  period  of  30  years,  with  the  PFD  able  to  extend  them  for  an 
additional  20  year  period. 

Purchase     x    5% /year    +     Improvements  =  Resale 

Price  (1%/year  cap)  Price 


Problems  and  Issues 

The  high  cost  of  the  land,  purchased  so  dose  to  market  price,  made  it  difficult  to  achieve 
the  affordable  housing  and  community  planning  goals  of  the  community  development 
corporation,  BOTH,  and  design  and  build  a  viable  project. 

The  site,  literally  on  the  "back  of  the  hill,"  was  a  difficult  one  on  which  to  build  housing, 
and  created  additional  expenses  in  construction  costs  and  project  delays. 

Given  these  financial  constraints  and  the  limited  power  of  BOTH  as  compared  to  the  larger, 
and  more  politically  and  finandally  powerful  co-sponsor  —  the  Bricklayers  and  Laborers 
development  team,  the  CDC  felt  it  had  too  little  input  into  the  planning  of  the  project. 
BOTH  CDC  was  able  to  alter  to  some  extent  such  aspects  of  the  project  as  unit  size  and  mix 
on  the  site,  increasing  the  number  of  large  units,  but  had  disagreements  concerning  the 
desired  density  for  the  overall  project.  In  a  more  structurally  equitable  partnership,  com- 
munications of  each  party's  interests  and  concerns  might  have  been  less  difficult. 

The  BOTH  CDC  felt  the  PFD's  method  of  including  capital  improvements  in  the  restricted 
resale  price  was  unsatisfactory.  The  CDC  is  concerned  that  this  method  of  crediting  own- 
ers' property  improvements  will  not  provide  enough  incentive  to  improve  (or  potentially 
maintain)  the  property.  The  method  of  assessing  exactly  what  constitutes  an  improvement, 
and  whether  it  should  be  considered  an  asset  which  appreciates  or  depreciates  over  time 
are  also  points  of  concern  once  units  begin  to  turn  over. 
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II.  Limited  Equity  Housing  Cooperatives 


A  housing  cooperative  is  an  alternative  ownership  model  where  residents  of  a  multi-family 
building  form  a  corporation  for  the  purpose  of  owning  and  managing  their  housing.  Dif- 
ferent from  condominium  ownership  where  residents  own  their  housing  units  individually 
and  common  areas  jointly  through  an  association  of  condominium  owners,  residents  of  a 
cooperative  own  the  entire  project  collectively. 

There  are  three  kinds  of  housing  cooperatives. 

1.  In  a  stock  cooperative  members  buy  or  sell  their  shares  for  whatever  price 
the  market  will  bear  at  the  time  of  their  entry  into  or  departure  from  the 
cooperative. 

2.  Limited  equity  cooperatives  are  organized  to  preserve  the  housing  as  afford- 
able for  both  existing  and  future  residents.  To  achieve  this  goal,  the  corpora- 
tion limits  the  equity  departing  members  can  accrue  on  the  value  of  their 
shares  so  new  members  of  the  same  income  group  will  be  able  to  purchase 
shares  as  units  become  available.  Limited  equity  cooperatives  wiU  be  the 
focus  of  this  report. 

3.  No  equity  cooperatives  refund  members'  initial  investment  in  the  corporation 
or  association,  the  cost  of  their  share  purchase,  but  allow  no  equity  buildup 
during  tenancy. 

While  the  housing  cooperative  has  been  a  popular  form  of  ownership  In  some  parts  of  the 
United  States  (most  notably  New  York  City,  where  conversion  of  larger  multi-family  build- 
ings to  cooperative  ownership  began  as  early  as  1909,  and  has  become  quite  common),  it  is 
only  recently  that  it  has  gained  wider  acceptance  as  a  viable  housing  alternative  in  the  New 
England  region. 

In  April  1987,  the  Cooperative  Housing  Task  Force^  counted  thirty-nine  limited  equity 
cooperatives  in  the  greater  Boston  area;  twenty-three  of  these  were  located  in  the  City  of 
Boston.  There  were  three  in  central  Massachusetts,  one  in  the  southeastern  part  of  the  state, 
and  six  in  western  Massachusetts.  An  additional  seventeen  stock  or  market  cooperatives 
had  been  formed  in  the  Boston  area. 

Growing  concerns  about  providing  permanently  affordable  housing  has  generated  interest 
in  the  cooperative  housing  model  and,  as  a  result,  new  municipal  and  non-profit  programs 
are  supporting  the  conversion  of  existing  housing  stock  or  are  developing  new  housing  as 
limited  equity  cooperatives. 

A.  How  is  a  limited  equity  housing  cooperative  organized? 

A  housing  cooperative  is  organized  as  a  democratically-controlled  corporation,  owned  and 
operated  by  member  stockholders,  all  of  whom  are  residents  of  the  building^  The  corpora- 
tion holds  title  to  the  building,  assumes  a  blanket  mortgage(s)  on  the  entire  building,  and 


^The  Cooperative  Housing  Task  Force  is  a  non-profit  organization  which  promotes  limited  equity  coopera- 
tive housing  in  Massachusetts.  The  CHTF  provides  technical  assistance  and  information  to  interested  tenants 
and  sponsors  seeking  to  develop  housing  cooperatives,  promotes  private  financial  support  for  new  develop- 
ment and  conversions  of  existing  housing  to  cooperative  ownership,  and  lobbies  for  government  irutiatives 
which  encourage  cooperative  housing  development. 

^Cooperatives  are  organized  under  the  laws  of  corporations.  In  Massachusetts,  M.G.L.  Chapter  157  is  the 
general  cooperative  corporation  statute,  and  M.G.L.  Chapter  157B  is  the  1983  statute  specifically  governing 
housing  cooperatives.  (See  Building  for  the  Commonwealth,  materials  prepared  for  a  1987  Massachusetts 
Government  Land  Bank  conference  on  cooperative  housing  initiatives.) 
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receives  one  tax  bill.  The  corporation  sells  shares  of  stock  to  its  resident  members  which 
entitle  them  to  occupy  their  units  and  participate  in  the  operation  of  the  cooperative. 

Under  cooperative  organization  members  do  not  own  their  units  separately,  nor  hold  title 
to  separate  deeds  as  condominium  owners  do.  However,  membersnip  provides  each 
stockholder  with  the  exclusive  right  to  occupy  a  unit,  to  participate  in  the  management  and 
operation  of  the  cooperative,  to  be  eligible  for  tax  benefits^  proportionate  to  his  or  her  share 
of  mortgage  interest  and  taxes,  and  to  sell  the  share  under  the  conditions  defined  by  the 
cooperative's  bylaws.  In  return  for  these  rights,  the  member  must  pay  monthly  fees 
amounting  to  his  or  her  share  of  the  corporation's  expenses,  and  abide  by  the  rules  estab- 
lished by  all  the  corporation's  members.  An  outline  of  all  the  interests  and  rights,  as  well  as 
the  duties  and  liabilities  of  each  cooperative  member/stockholder  can  be  found  in  the 
cooperative  corporation's  articles  of  organization,  its  bylaws,  and  in  members'  individual 
subscription  and  occupancy  agreements. 

The  Articles  of  Organization  include  the  name  of  the  corporation,  its  purpose,  the 
names  of  its  incorporators,  the  place  where  it  will  have  an  office,  and  the  number  of 
shares  of  stock  it  may  issue.  When  the  corporation  is  a  limited  equity  cooperative, 
resale  restrictions  placed  upon  the  transfer  of  the  stock,  including  limitations  on 
resale  price,  are  usually  set  out  in  the  articles.* 

The  Bylaws  prescribe  the  internal  government  of  the  corporation,  the  requirements 
for  becoming  a  member/stockholder,  and  the  election  and  functioning  or  the  board 
of  directors. 

The  Subscription  Agreement  is  an  agreement  between  the  cooperative  and  a  pro- 
spective tenant-stockholder,  by  which  the  prospective  tenant-stockholder  agrees  to 
purchase  the  stock  and  become  a  tenant  of  the  corporation. 

The  Occupancy  Agreement  or  Proprietary  Lease  establishes  each  shareholder's 
rights  and  obligations  as  a  member  of  the  cooperative.  These  include  the  long  term 
right  to  occupy  a  unit,  to  participate  in  the  governing  of  the  corporation,  to  receive 
tax  benefits  (if  the  member  itemizes  his  or  her  tax  returns),  and  to  receive  limited 
increases  on  his  or  her  investment  in  the  corporation  at  the  time  stocks  are  trans- 
ferred. The  agreement  requires  the  member  to  pay  monthly  fees  usually  called  a 
maintenance  charge  or  carrying  charge,  amounting  to  his  or  her  share  of  the  coop- 
erative's yearly  operating  budget.  If  the  cooperative  has  secured  government  sup- 
port and/or  rental  subsidies,  monthly  costs  may  be  based  on  a  member's  ability  to 
pay. 

Because  one  of  the  purposes  of  cooperative  housing  is  to  create  opportunities  for  home- 
ownership  where  residents  make  decisions  collectively  about  their  building  and  share 
responsibility  for  its  effective  management,  cooperative  membership  can  require  more 
active  participation  than  does  condominium  association  membership. 

In  small  cooperatives,  members  meet  regularly  and  work  together  to  resolve  building 
management  and  operating  issues.  In  larger  cooperatives,  members  elect  a  board  of  direc- 
tors to  assume  the  responsibility  for  overseeing  the  operations  of  the  cooperative  and 
making  policy  on  behalf  of  the  entire  membership.  The  board  maintains  the  rules  and 


member  of  a  limited  equity  cooperative  corporation  can  claim  income  tax  deductions  for  mortgage 
interest  and  property  taxes  if  the  co-op  meets  IRS  requirements  and  the  member  itemizes  his  or  her  deduc- 
tions. 

*These  descriptions  are  abbreviated  from  "Legal  Aspects  of  Cooperative  Housing,"  one  section  of  the  above 
mentioned  materials.  The  chapter  discusses  in  detail  organizational  issues  affecting  cooperatives:  state 
incorporation  statutes,  organizational  documents,  and  the  rights,  duties,  and  liabilities  of  both  members  and 
the  elected  boards  of  directors. 
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regulations  established  in  the  corporation's  bylaws  and  occupancy  agreements  and  is 
responsible  for  overseeing  the  management  company's  yearly  budget  projections — the 
mortgage,  insurance,  and  tax  payments  for  which  the  corporation  will  be  responsible,  as 
well  as  set  aside  funds  for  capital  improvements,  major  maintenance  expenditures,  and  a 
fund  for  buying  out  departing  members'  shares. 

Non-profit  or  municipal  sponsors  of  limited  equity  cooperatives,  who  have  provided 
substantial  financial  assistance  to  make  the  cooperative  affordable,  or,  in  most  cases,  the 
financial  institution  which  holds  the  cooperative's  blanket  mortgage,  may  require  the 
cooperative  corporation  to  engage  professional  management  services  to  help  ensure  its 
stability.  However,  residents,  via  their  board  membership,  still  maintain  considerable 
control  over  decision  making  about  the  management  and  fiscal  issues  affecting  the  coop- 
erative. 

Most  cooperative  memberships  which  have  been  organized  in  the  Boston  area  participate 
in  decision  making  affecting  only  their  one  building  and  less  often  coordinate  with  other 
nearby  cooperatives,  or  become  involved  as  organizations  with  promoting  or  developing 
additional  cooperative  units  in  the  community.  These  expanded  purposes  or  organiza- 
tional goals  are  more  frequently  found  in  community  land  trusts,  explored  in  the  next 
section,  or  in  mutual  housing  associations  like  those  currently  being  developed  by  the 
Neighborhood  Reinvestment  Corporation  in  Hartford,  Connecticut. 

That  may  be  changing,  however.  Non-profit  and  municipal  sponsors  have  begun  forming 
scattered-site  cooperative  corporations  to  coordinate  the  organization  of  a  number  of 
smaller,  two-  to  six-family  cooperatives  in  order  to  more  economically  provide  technical 
assistance,  favorable  financing,  and  managerial  services.  Two  promising  examples — one  a 
non-profit  and  one  a  municipal  program — will  be  reviewed  later  in  the  case  study  section 
of  this  report.  The  Cooperative  Housing  Task  Force  has  also  begun  to  formalize  plans  to 
develop  a  mutual  housing  association  which  will  provide  a  link  for  many  of  the  co-ops  in 
the  greater  Boston  area. 

B.  How  does  the  cooperative  model  preserve  the  housing  as  affordable? 

The  organizational  structure  of  cooperative  ownership,  as  outlined  in  the  previous  section, 
contributes  to  preserving  the  affordability  of  the  housing: 

Unlike  condominium  ownership  where  separate  units  are  individually  owned  and 
mortgages  on  the  units  must  be  refinanced  each  time  one  is  sold,  the  cooperative 
corporation  holds  a  blanket  mortgage  on  the  entire  building.  It  is  a  fixed  payment. 
Because  the  building  as  a  whole  is  not  refinanced  when  members  come  and  go, 
mortgage  costs  remain  stable. 

Similarly,  closing  costs-lawyers  fees,  mortgage  points,  real  estate  percentages — 
occur  when  the  property  is  originally  purchased  and  these  fees  are  shared  among 
members. 

As  part  of  their  monthly  costs,  members  contribute  to  reserve  funds  for  future  capi- 
tal improvements  or  major  maintenance  expenditures,  sharing  the  costs  over  time. 
Operating  costs,  therefore,  reflect  actual  operating  expenses  and  fixed  mortgage 
costs  over  time. 

Co-ops  and  their  members  are  eligible  for  government  interest  subsidies,  favorable 
financing  programs,  and  rent  subsidies  which  help  to  lower  monthly  payments. 


65 


To  ensure  that  affordability  is  maintained  by  the  corporation,  the  sponsor(s),  lenders,  and/ 
or  the  subsidizing  agency  of  a  limited  equity  cooperative  place  restrictions  in  the  corpora- 
tions' legal  documents  to  limit  the  resale  value  of  members'  shares,  and  prevent  members 
from  liquidating  the  corporation's  assets  and  splitting  the  proceeds.  These  restrictions 
effectively  control  the  profit  members  can  realize  from  the  sale  of  either  individual  mem- 
bers' cooperative  shares  or  the  entire  cooperative  corporation's  assets. 

C.  Is  the  housing  cooperative  model  appropriate  for  your  community? 

The  purpose  of  establishing  a  limited  equity  cooperative  is  to  create  shelter  which  provides 
most  of  the  benefits  of  homeownership — a  voice  in  controlling  how  the  cooperative  is  oper- 
ated, security,  protection  against  arbitrary  or  profit-taking  rent  increases,  and,  at  times,  tax 
benefits — while  still  maintaining  its  affordability  for  future  occupants. 

As  non-profit  organizations  and  municipal  officials  consider  options  for  producing  afford- 
able housing  that  can  remain  permanently  available  to  lower  income  residents,  and  resi- 
dents consider  whether  to  become  members  of  a  local  housing  cooperative  or  attempt  to 
convert  their  building,  the  strengths  and  constraints  of  the  cooperative  housing  model  will 
need  to  be  considered  carefully. 

1.  From  a  municipal  perspective,  is  support  for  a  cooperative  housing  program  an 
appropriate  preservation  strategy  for  you? 

Housing  cooperatives  provide  long  term,  affordable  homeownership  opportunities  for  a 
broader  range  of  lower-income  residents  than  those  served  by  condominium  ownership. 

The  process  to  develop  the  cooperative  model  requires  a  labor  intensive  start  up,  however. 
It  is  difficult  to  find  affordable  buildings,  willing  landlords,  interested  and  income-eligible 
tenants,  and  secure  the  financing  and  subsidies  needed  to  proceed.  Does  your  community 
have  existing  staff  or  the  resources  to  hire  new  staff  to  design  and  initiate  a  municipal 
assistance  program  to  develop  new  cooperatives  or  convert  existing  rental  units  to  coop- 
eratives? 

Cooperative  housing  development  may  need  to  rely  on  nontraditional  lending  or  public 
funding  sources,  as  many  banks  are  still  hesitant  to  provide  adequate  financing.  Recently, 
the  state  has  created  new  subsidy  programs  for  cooperative  housing  development.  Com- 
munities initiating  local  cooperative  housing  programs  can  compete  for  these  sources  of 
funding,  but  may  need  to  lobby  the  state  to  ensure  the  programs  are  adequately  capitalized 
in  the  future. 

Cooperatives  can  be  newly  built  or  incorporate  existing  building  resources  located  within 
the  community.  Like  other  affordable  housing  initiatives,  the  cost  of  developing  coopera- 
tives can  be  reduced  through  the  use  of  donated  public  land  or  surplus  buildings.  In  addi- 
tion, communities  concerned  about  the  deterioration  of  their  rental  stock  could  develop 
programs  which  offer  existing,  income-eligible  tenants  assistance  to  buy,  rehabilitate,  and 
convert  their  buildings  to  permanently  affordable  housing  cooperatives. 

Municipal  programs  can  work  independently,  or  can  work  in  partnership  with  other  commu- 
nity-based organizations  to  provide  support  for  cooperative  fiousing  initiatives. 

Legal  constraints  which  limit  the  kinds  and  term  of  restrictions  on  real  property  do  not  apply 
to  the  sale  of  corporation  shares.  When  equity  restrictions  in  the  cooperative  corporation's 
bylaws  are  coupled  with  added  constraints — a  ground  lease  or  municipal  veto  power  over 
bylaw  changes  affecting  such  restrictions — long  term  affordability  of  the  cooperative  can  be 
ensured. 
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2.  As  a  non-profit  sponsor,  what  are  the  advantages  and  disadvantages  of  developing  a 
cooperative  housing  initiative? 

Where  displacement  by  escalating  rents  or  condominium  conversions  threatens  members 
of  your  neighborhood  or  community,  a  cooperative  conversion  program  provides  a  viable 
alternative  to  assist  lower-income  residents  to  remain  in  their  homes. 

For  a  non-profit,  like  a  municipality,  initiating  cooperative  housing  programs  is  labor  inten- 
sive. A  non-profit  will  need  to  have  sufficient  resources  so  staff  can  locate  appropriate 
buildings,  work  with  existing  tenants,  educate  the  potential  membership  about  the  rights 
and  responsibilities  of  cooperative  ownership,  and  find  sufficient  financial  resources  to  keep 
the  housing  affordable. 

Once  cooperatives  are  established,  the  non-profit  organization  will  probably  need  to  pro- 
vide ongoing  technical  assistance  to  existing  members  and  monitor  membership  transfers 
to  ensure  outgoing  members  comply  with  equity  restrictions. 

Still,  the  housing  is  eventually  converted  to  cooperative  ownership,  and  the  non-profit  does 
not  take  on  the  added,  and  sometimes  unwanted,  role  of  landlord  and  building  manager. 

3.  For  community  residents,  what  are  the  advantages/disadvantages  of  joining  a  housing 
cooperative;  for  tenants,  should  you  support  cooperative  conversion  of  your  apartment 
building? 

Cooperative  ownership  provides  advantages  over  rental  housing  for  members  at  a  cost 
lower  than  condominium  or  single  family  ownership  can  now  provide.  Yet,  eligible  coopera- 
tive members  can  still  receive  federal  and  state  rental  subsidies  to  reduce  their  monthly 
payments  and  make  cooperative  ownership  a  viable  option. 

Cooperative  ownership  provides  lower-income  residents  a  number  of  important  benefits 
usually  associated  with  traditional,  "fee  simple"  ownership: 

security — cooperative  members  have  99  year  leases,  or  shorter  term  leases 
which  are  automatically  renewable,  as  long  as  they  pay  their  share  of 
the  monthly  expenses  for  operating  the  building  and  abide  by  the 
bylaws. 

stabie  housing  costs — increases  in  monthly  payments  are  based  on  real 
operating  expenses  rather  than  landlord  profit  taking  or  market  pres- 
sures. When  buildings  are  sound  or  subsidies  are  available  to 
help  defray  costs  of  rehabilitation  or  systems  replacement,  a  reason- 
able amount  of  monthly  payments  can  be  set  aside  for  continued 
building  maintenance  so  sharp  increases  can  be  avoided. 

equity  protection  and/or  equity  accrt/a/— cooperatives  usually  permit  mem- 
bers to  receive  some  allowance  for  inflation  on  the  transfer  value  of 
their  share  and  the  ability  to  recapture  the  cost  of  improvements  they  made 
to  their  units  during  their  tenure. 
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Because  democratic  decision  making  is  built  into  the  structure  of  the  cooperative,  members 
participate  in  management  and  maintenance  decisions,  approve  yearly  budgets,  and  have 
the  right  to  approve  incoming  members  when  vacancies  arise.  However,  with  these  rights 
goes  the  responsibility  of  putting  in  the  time  and  effort  to  make  the  corporation  work,  and 
the  realization  that  individual  members  will  never  have  the  same  level  of  control  that  fee 
simple  ownership  provides. 

Cooperative  ownership  involves  a  commitment  to  (or  at  the  very  least  the  knowledge  that 
one  is  participating  in)  housing  as  shelter.  Membership  in  a  limited  equity  cooperative  will 
never  provide  the  same  return  on  one's  financial  investment  that  is  possible  as  a  "fee 
simple"  property  owner  during  periods  of  rapid  real  estate  inflation. 

Collectively,  members  share  the  liability  on  the  blanket  mortgage.  In  the  event  of  a  mem- 
ber's default  on  monthly  payments  or  the  sudden  departure  of  one  or  more  members,  an 
adequate  reserve  fund  should  be  set  up  to  cover  expenses  until  new  members  can  assume 
the  monthly  payments. 

D.  How  can  a  cooperative  housing  program  be  initiated? 

In  the  greater  Boston  metropoHtan  area,  housing  cooperatives  are  being  created  in  a  num- 
ber of  ways. 

•  Tenants,  usually  with  the  support  of  a  local  non-profit  sponsor,  have  pur- 
chased their  apartment  building  from  the  landlord  in  order  to  cooperatively 
own  their  units. 

•  Non-profit  organizations  have  purchased  multi-family  rental  buildings  and 
assisted  existing  tenants  to  form  limited  equity  housing  cooperatives.  Non- 
profits also  have  built  new  housing  cooperatives  and  marketed  shares  to 
interested  lower-income  households. 

•  Municipalities  have  created  cooperative  housing  programs  to  assist  tenants 
and /or  local  non-profit  groups  to  convert  existing  multi-family  rental  hous- 
ing to  limited  equity  housing  cooperatives. 

In  this  report,  we  will  focus  on  how  non-profit  and  municipal  cooperative  housing  pro- 
grams can  be  initiated.  Because  of  the  extraordinarily  high  cost  of  housing  in  the  region, 
few  lower-income  households  have  the  resources  to  purchase  their  buildings.  When  build- 
ings are  available  to  tenants  at  bargain  prices,  they  usually  need  substantial  rehabilitation 
or  major  systems  replacement.  In  either  case,  access  to  some  form  of  financial  assistance 
will  be  necessary  to  convert  to  cooperative  ownership. 

When  investigating  ownership  models  that  can  meet  the  needs  of  lower-income  residents 
and  remain  affordable  for  future  occupants,  the  first  step  for  non-profits  or  municipalities 
is  to  consider  whether  the  limited  equity  cooperative  model  is  most  appropriate  for  the 
community  and  the  population  they  are  trying  to  serve. 

What  are  the  community's  goals? 
What  are  its  resources? 

What  is  the  most  appropriate  form  of  housing  for  existing  tenants  or  targeted 
households? 

What  can  they  afford  to  pay? 

Is  the  cooperative  model  the  best  solution? 
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If  a  non-profit  sponsor  or  municipality  decides  a  cooperative  housing  program  will  best 
meet  the  community's  needs,  they  will  need  to  provide  technical  and  financial  support  to 
ensure  its  success.  Whether  the  program  will  develop  new  housing  or  convert  existing 
housing  to  cooperatives,  the  kind  of  support  needed  can  be  organized  into  four  areas — 
community  education/ outreach,  acquisition  and  financing,  legal  organization,  and  coop- 
erative management  training. 

1.  Community  education/outreach 

A  sponsor  will  need  to  identify  tenants  interested  in  converting  their  units  to  coop- 
eratives, or  residents  who  might  be  interested  in  this  form  of  housing  should  new 
cooperatives  be  developed.  Interested  residents  will  need  to  know  what  rights  and 
responsibilities  come  with  cooperative  living,  how  the  membership  is  governed  and 
managed,  how  their  equity  will  be  limited. 

2.  Acquisition  and  financing 

Where  owners  of  rental  properties  are  willing  to  sell  to  tenants,  a  sponsor  will  need 
to  help  tenants  determine  whether  cooperative  conversion  is  appropriate  for  them 
and  economically  feasible. 

A  sponsor  will  need  to  identify  and  secure  financing  either  to  help  tenants  acquire 
and  rehabilitate  the  building,  or  to  purchase  land  and  develop  new  cooperative 
units. 

A  sponsor  may  need  to  assist  tenants  raise  the  required  capital  for  share  purchases 
and,  in  some  cases,  secure  rent  subsidies  to  help  lower-income  members  afford 
monthly  payments. 

3.  Legal  organization 

Where  the  sponsor  will  own  the  property  for  some  interim  period  and  rent  to  ten- 
ants, the  sponsor  will  need  to  develop  a  plan  with  tenants  for  how  and  in  what  time 
frame  cooperative  ownership  can  be  achieved. 

A  sponsor  will  need  to  work  with  tenants  to  write  the  bylaws  for  cooperative  gov- 
ernance, develop  a  formula  for  restricting  equity  on  stock  transfers,  and  complete  all 
legal  requirements  for  setting  up  the  corporation. 

4.  Management  training 

A  sponsor  will  need  to  work  with  tenants  to  identify  which  management  tasks 
tenants  will  assume  and  provide  them  with  adequate  training.  Some  sponsors  may 
require  tenants  hire  a  professional  management  firm  to  provide  some  services  to  the 
cooperative  corporation. 

If  the  sponsor  envisions  a  municipal  or  neighborhood  cooperative  housing  program  as  a 
strategy  for  building  a  permanent  supply  of  affordable  housing  in  the  community,  the 
sponsor  will  need  to  address  how  separately  organized  cooperatives  might  coordinate 
resources  and  resolve  governing  and  management  issues  together. 
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E.  Will  a  cooperative  housing  program  need  permanent  staff? 

Clearly,  setting  up  successful  cooperative  corporations — from  initial  idea  to  purchase  or 
conversion  to  legal  incorporation — requires  technical  and  legal  expertise.  If  a  municipality 
is  developing  a  conversion  program  or  a  non-profit  plans  more  than  one  cooperative  devel- 
opment, permanent  staffing  may  be  necessary.  It  will  not  be  cost  effective  to  hire  consult- 
ants each  time  a  cooperative  housing  development  or  conversion  is  undertaken.  Staff  will 
need  to  identify  existing  and  potential  resources  to  make  a  long  range  cooperative  program 
work. 

Even  if  continued  housing  development  or  conversion  activity  is  not  the  goal,  a  municipal- 
ity or  non-profit  organization  which  sponsors  a  limited  equity  cooperative  will  need  to 
monitor  corporate  stock  transfers  to  ensure  members  adhere  to  resale  restrictions.  If  in- 
coming members  must  meet  income  eligibility  requirements,  staff  may  be  needed  to  screen 
or  approve  applicants. 

In  some  cooperatives,  members  may  need  future  technical,  management  or  financial  assis- 
tance which  a  permanent  staff  could  provide. 

F.  What  kinds  of  property  can  be  developed  as/converted  to  cooperative  housing? 

Most  cooperative  housing  is  multi-family  housing  owned  and  operated  collectively  by  its 
residents. 

Municipal  and  non-profit  cooperative  programs  might  consider  purchasing  and  converting 
existing  buildings  within  the  community  for  cooperative  ownership: 

single  family  houses, 
small,  two-  to  six-family  houses, 
larger,  multi-family  rental  buildings, 
federally-funded,  expiring  use  properties, 
abandoned  housing, 
surplus  municipal  buildings, 
underutilized  or  vacant  industrial  buildings. 

When  buildings  being  considered  for  purchase  and  conversion  are  occupied,  nearly  all 
tenants  (many  programs  require  at  least  80%)  should  be  able  and  willing  to  convert  to 
cooperative  ownership,  or  preferably,  programs  are  set  up  where  tenants  can  initiate  the 
conversion  process  themselves. 

In  communities  where  land  for  new  multi-family  housing  is  still  available,  sponsors  of 
housing  cooperatives  can  consider  the  option  of  new  construction.  However,  given  the 
escalated  costs  of  land  in  the  region,  sponsors  will  need  to  find  available  properties  which 
can  be  purchased  at  a  discount  or  which  can  be  donated  to  ensure  cooperative  housing  is 
affordable  to  lower-income  households.  Municipal  sponsors  or  non-profit  organizations 
working  with  the  community  can  identify  potential  sites: 

•  city  or  town-owned  land, 

•  land  that  is  zoned  for  uses  other  than  multi-family  housing,  but 
which  could  accommodate  such  a  use  if  a  comprehensive  permit  were 
approved, 

•  tax  title  land, 

•  privately  held  land  that  might  be  discounted  or  donated  for  a 
cooperative  development. 
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Newly  constructed  cooperatives  could  be  carefully  designed  to  fit  into  existing  neighbor- 
hoods and  reflect  housing  types  found  in  the  community. 

G.  How  does  a  municipal  or  non-profit  sponsor  finance  the  development  of  limited 
equity  cooperatives? 

Whether  creating  one  cooperative  or  organizing  a  more  comprehensive  cooperative  pro- 
gram, sponsors  will  need  to  secure: 

•  ongoing  funds  for  staff  to  provide  technical  and  tenant/ member  support 
services, 

•  short-term  financing  for  construction  or  building  purchase  and  rehabilitation, 

•  permanent  blanket  mortgage  financing,  and 

•  resources  which  will  enable  lower-income  households  to  purchase  shares 
and  meet  monthly  charges. 

It  is  extraordinarily  expensive  to  buy  land  and  construct  new  housing  or  to  purchase  and 
rehabilitate  existing  housing  across  the  state.  Affordable  housing  initiatives  are  difficult  to 
finance,  especially  more  innovative  programs  or  ones  that  have  resale  restrictions  to  ensure 
the  housing  remains  permanently  affordable  to  lower-income  households.  Sponsors  of 
cooperative  housing  will  need  to  identify  a  variety  of  sources  of  support  to  achieve  their 
goals. 

In  Massachusetts,  two  agencies  advocate  for  the  development  of  housing  cooperatives — the 
Cooperative  Housing  Task  Force  and  the  Massachusetts  Government  Land  Bank.  Both 
provide  technical  services,  research  funding  sources  (The  Massachusetts  Government  Land 
Bank  provides  loans  directly  to  those  developing  cooperatives),  encourage  developers  and 
conventional  lenders  to  participate  in  cooperative  development,  and  lobby  the  state  for 
funds  and  services  for  sponsors  and  cooperative  organizers.  Both  are  important  resources 
for  sponsors  to  contact  as  they  plan  how  to  finance  their  operations. 

In  addition,  the  state  has  initiated  a  number  of  programs  which  provide  funds  to  help  meet 
cooperative  development  costs  through  the  Community  Economic  Development  Assis- 
tance Corporation  (CEDAC),  the  Executive  Office  of  Communities  and  Development 
(EOCD),  and  the  Massachusetts  Housing  Finance  Agency  (MHFA).  The  kinds  of  support 
each  organization  offers  is  outlined  in  the  chart  which  follows  this  discussion. 

Despite  the  existence  of  non-profit  and  public  support  for  the  cooperative  model,  sponsors 
still  find  that  a  steady,  reliable,  and  adequate  stream  of  resources  for  creating  housing 
cooperatives  for  lower-income  residents  is  not  currently  available.  A  large  part  of  the 
problem  is  the  hesitancy  of  conventional  lenders  to  provide  permanent  financing  for  coop- 
eratives.^ 

There  are  a  number  of  reasons  for  this  hesitancy.  Cooperatives  represent  an  unusual  form 
of  ownership  and,  when  coupled  with  equity  restrictions,  become  a  legally  complex  invest- 
ment opportunity.  Further,  the  secondary  mortgage  market,  where  most  lenders  sell  their 
mortgage  holdings,  have  not  been  eager  to  purchase  blanket  mortgages  for  limited  equity 
cooperatives. 

Banks  also  see  investing  in  limited  equity  cooperatives  as  more  risky  than  lending  to 


^Contact  the  Ccxjperative  Housing  Task  Force  for  a  list  of  bar\ks  who  lend  to  cooperatives. 
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households  buying  more  traditional  forms  of  housing.  Some  cooperatives  are  older  build- 
ings located  in  urban  neighborhoods  that  banks  consider  marginal — property  values  may 
be  stagnant,  the  neighborhood  may  have  older  buildings  that  need  improvements,  the 
housing  stock  may  be  primarily  rental  or  owned  by  absentee  landlords,  the  provision  of 
city  services  may  be  inadequate.  As  with  any  other  affordable  housing  projects,  mortgage 
lenders  consider  the  amount  of  investment  owners  are  able  to  make — the  downpayment  or 
share  values  —  as  well  as  owners'  ability  to  raise  the  necessary  capital  to  meet  unexpected 
expenses  which  could  threaten  the  viability  of  the  project  as  a  whole. 

The  Cooperative  Housing  Task  Force  and  the  Massachusetts  Government  Land  Bank  have 
been  working  with  lenders  to  address  these  concerns.  They  have  been  working  to  educate 
lenders  about  the  importance  of  the  cooperative  housing  model  and  point  to  its  stability. 
Cooperatives  have  very  low  default  rates.  Investing  in  cooperatives  also  provides  banks 
with  important  community  reinvestment  credits,  critical  to  banks  planning  to  expand  into 
new  markets. 

Both  organizations  work  with  sponsors  to  make  cooperative  investment  more  secure  and 
thus  more  attractive  to  lenders.  From  a  project  development  and  management  perspective, 
they  encourage  (require  in  the  case  of  the  Massachusetts  Government  Land  Bank)  newly 
formed  cooperative  corporations  to  have  adequate  reserves  to  deal  with  emergencies — 
major  systems  repair  or  replacement  or  members'  nonpayment  of  monthly  charges.  They 
explain  the  need  for  comprehensive  management  plans  and  sometimes  require  the  coop- 
erative to  engage  the  services  of  a  professional  management  company. 

And,  most  importantly,  they  work  with  cooperative  sponsors  to  find  ways  to  lower  the 
debt-equity  ratio  without  making  the  housing  unaffordable.  To  increase  the  amount  of 
equity  in  the  project  and  to  reduce  the  need  for  a  large  blanket  loan,  sponsors  can  require 
new  members  to  have  sufficient  savings  to  purchase  their  shares.  Sponsors  can  help  iden- 
tify alternative  funding  for  members'  share  loans  or  help  secure  some  form  of  grant  to  write 
down  the  initial  development  costs.* 

The  chart  which  follows  was  prepared  by  the  Cooperative  Housing  Task  Force  and  is 
reprinted  here  with  their  permission.  It  lists  the  major  expenses  of  cooperative  develop- 
ment and  outlines  potential  sources  of  funding. 


Building  for  the  Commonwealth  for  a  thorough  analysis  of  lenders  concerns  about  cooperative  invest- 
ment, legal  issues  relating  to  blanket  and  share  loans,  and  other  important  information  about  financing 
cooperative  housing. 
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H.  What  are  the  criteria  for  becoming  cooperative  members? 
Who  selects  those  to  benefit  from  a  cooperative  housing  program? 

However  the  cooperative  has  been  developed,  whether  newly  built  or  converted  from 
existing  rental  housing;  whether  the  cooperative  is  completely  independent  or  is  part  of  a 
scattered-site  cooperative  program;  there  are  four  critical  criteria  for  becoming  a  member  of 
a  housing  cooperative. 

•  a  complete  understanding  of  the  rights  and  responsibilities  of  cooperative 
membership 

•  a  commitment  to  cooperative  living  and  to  governing  the  corporation 
collectively, 

•  an  income  not  exceeding  the  range  establishing  eligibility, 

•  an  ability  to  purchase  shares  and  meet  monthly  costs. 

When  the  goal  of  a  sponsor's  cooperative  program  is  to  prevent  displacement  through  the 
conversion  of  apartment  buildings,  tenant  education  and  organizing  will  be  important 
components  in  membership  formation.  If  tenants  initiate  a  conversion  from  rental  to  coop- 
erative ownership,  a  sponsor  will  need  to  dearly  define  what  guideUnes  tenants  will  need 
to  meet  to  get  support  for  conversion.  These  often  include  the  number  of  tenants  who  want 
to  convert  (most  programs  require  some  percentage  greater  than  50%  of  the  building's 
population),  income  eligibiUty  standards,  and  provisions  for  those  tenants  who  choose  not 
to  purchase  shares. 

Where  cooperatives  are  newly  constructed,  a  sponsor  may  choose  to  outline  additional 
selection  criteria.  Such  criteria  are  not  specific  to  cooperatives,  but  tend  to  reflect  neighbor- 
hood or  community  goals  in  establishing  affordable  housing  opportunities:  applicants' 
residency  or  history  in  the  community,  applicants'  special  housing  needs,  or  the  sponsor 
may  want  to  ensure  share  offerings  are  affirmatively  marketed. 

When  sponsors  are  conduits  for  public  funds  or  lenders  have  specific  criteria,  additional 
requirements  may  be  placed  on  the  selection  process. 

Beyond  these  basic  criteria,  members  can  identify  other  selection  criteria  specific  to  individ- 
ual buildings,  neighborhoods,  or  the  members  themselves.  The  membership  exercises 
control  over  the  resale  of  shares  by  establishing  and  adopting  selection  criteria  specific  to 
the  cooperative  within  the  guidelines  established  by  the  sponsor  or  lender.  Each  coopera- 
tive will  have  its  own  set  of  procedures  for  screening  prospective  members.  In  some  coop- 
eratives the  Board  or  a  committee  of  members  takes  responsibility  for  selecting  new  mem- 
bers. In  other  co-ops  the  management  agent  takes  responsibility  for  marketing,  selecting 
members  and  developing  a  waiting  list.  Much  depends  upon  the  size  of  the  cooperative 
and  the  amount  of  involvement  members  have  in  its  governance. 
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I.  How  do  sponsors  of  cooperative  housing  limit  members'  equity? 

Sponsors  setting  up  a  limited  equity  cooperative  corporation  will  need  to  place  in  the 
corporation  documents  restrictions  which  can  ensure  the  long  term  affordability  of  the 
housing  by  (1)  limiting  members'  stock  transfer  values  and  by  (2)  restricting  members' 
ability  to  gain  access  to  the  corporate  equity. 

1.  Limiting  members'  stock  transfer  values 

Limited  equity  provisions  in  the  corporation  documents — the  Articles  of  Incorpora- 
tion, by-laws,  stock  certificates  and  proprietary  leases — control  how  members'  stock 
can  be  resold  in  the  future.  The  provisions  require  members  to  sell  their  shares  back 
to  the  corporation,  or  may  allow  members  to  sell  to  an  eligible  applicant.  In  either 
case,  the  profit  outgoing  members'  can  make  on  the  resale  of  their  shares  is  limited. 

Most  cooperatives  use  a  fixed  formula  to  determine  the  resale  value  of  members' 
shares.  When  the  corporation  documents  are  filed,  the  sponsor  selects  a  formula 
which  protects  the  affordability  of  the  housing  for  future  members  while  also  giving 
existing  members  a  return  on  their  initial  investment.  Most  sponsors  of  limited 
equity  cooperatives  recognize  that  any  sizeable  return  on  a  members'  equity  wUl 
make  the  housing  unaffordable  to  the  next  lower-income  household  while  never 
being  enough  of  a  return,  by  itself,  to  allow  members  to  purchase  market-rate,  single 
family  housing.  In  an  article  "Limiting  the  Equity  in  Housing  Cooperatives,  Choices 
and  Tradeoffs,"  David  Kirkpatrick  states, 

"(Dn  summary,  the  transfer  value  formula  that  best  achieves  the  goals  of  pre- 
serving the  housing  for  low-income  use  is  one  that  limits  equity  build-up  to 
the  original  membership  fee  with  an  adjustment  for  increases  in  poverty 
incomes  and  an  allowance  for  closely  regulated  member-financed  improve- 
ments. The  transfer  value  formula  that  best  achieves  the  goal  of  allowing  an 
outgoing  member  to  use  his/her  transfer  to  acquire  single-family  housing  is 
the  fair  market  valuation,  but  this  fomulation  is  not  eligible  for  most  types  of 
low-income  housing  financing.  Most  of  the  intermediate  formulations  fail  to 
achieve  either  goal  for  more  than  a  few  years.  In  choosing  a  transfer  value 
formula,  the  goals  of  the  cooperative  should  be  made  explicit,  and  the  impact 
of  the  formula  on  those  goals  should  be  closely  analyzed." 
(Economic  Development  and  Law  Center  Report,  January/March  1981,  Vol. 
XI,  Issue  1,  p.  1-9.) 

In  most  cooperatives  in  the  greater  metropolitan  Boston  area,  the  resale  for- 
mula allows  the  departing  member  to  keep  the  value  of  his  or  her  initial  investment 
(i.e.  the  price  the  member  paid  for  his/her  share  in  the  corporation),  improvements 
made  during  his  or  her  tenure  depredated  over  time,  and  an  adjustment  for 
inflation.^ 

In  some  cooperatives,  provisions  also  entitle  members  to  receive  their  proportional 
share  of  mortgage  amortization  during  their  tenure.  However,  because  existing  co- 
operatives have  found  that  a  return  of  the  proportional  share  of  the  mortgage  amor- 
tization can  threaten  continued  affordability  for  incoming  members  with  lower  in- 
comes, this  practice  is  becoming  rare. 


The  Cooperative  Housing  Task  Force  has  analyzed  how  different  equity  formulae  impact  cooperative 
members'  investments. 
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2.  Restricting  member  access  to  corporate  equity 

In  addition  to  controlling  the  resale  value  of  individual  units  within  the  cooperative, 
sponsors  also  need  to  prevent  the  members  from  selling  the  entire  assets  of  the 
corporation  and  splitting  the  proceeds  or  from  remortgaging  the  building  and  dis- 
tributing corporate  equity  to  individual  members. 

To  prevent  liquidation  of  the  corporation,  sponsors  frequently  retain  an  option  to 
purchase  the  corporation's  assets  for  the  sum  of  the  shares  under  the  equity  limiting 
formula.  In  this  way,  members  are  prevented  from  receiving  a  windfall  return  on 
their  investments  if  the  entire  building  is  sold. 

To  prevent  monies  received  from  remortgaging  being  dispersed  to  individual  mem- 
bers, sponsors  can  require  that  any  remortgaging  proceeds  be  used  for  capital  im- 
provements in  the  cooperative.  It  is  important  that  the  corporation  not  be  allowed  to 
take  equity  out  in  order  to  either  disperse  funds  to  individuals  or  to  use  the  equity  to 
lower  members'  monthly  payments  while  jeopardizing  the  corporation's  ability  to 
raise  capital  for  future  building  needs. 

Relying  on  resale  controls  placed  in  the  corporation  bylaws  alone  can  be  risky,  however. 
Sponsoring  agencies  are  now  requiring  additional  layers  of  control  to  prevent  members 
from  voting  to  remove  equity  restrictions  from  corporation  documents  in  order  to  convert 
to  a  stock  cooperative.  Some  added  controls  sponsors  have  included  are: 

•  using  restrictions  attached  to  the  property  deed  which  outline  how  members' 
shares  can  be  sold, 

•  placing  resale  restrictions  in  a  mortgage  lien, 

•  requiring  an  unanimous  vote  of  all  cooperative  members  to  alter  the  by- 
laws and  remove  resale  restrictions, 

•  maintaining  veto  power  over  any  proposed  bylaw  changes  which  remove 
equity  restrictions, 

•  retaining  ownership  of  the  land,  selling  the  building  to  the  cooperative 
corporation  with  a  99  year  ground  lease  which  stipulates  the  goal  of  long- 
term  affordability  and  the  restrictions  placed  on  the  transfer  value  of  mem  - 
bers'  shares. 
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Municipal  and  Non-profit  Sponsorship 
of  Limited  Equity  Cooperative  Programs: 
Three  Case  Studies 

The  three  case  studies  presented  here  demonstrate  a  range  of  programs. 

•  The  program  sponsors  are  either  municipal  or  non-profit,  or  the  program 
relies  on  a  partnership  between  them. 

•  The  program  sponsors  have  targeted  existing  housing  stock  for  coopera- 
tive conversion,  or  support  a  variety  of  housing  types  to  be  newly 
constructed. 

•  The  program  sponsors  seek  to  achieve  a  variety  of  community  goals  through 
the  development  of  cooperative  housing. 

The  Resident  Co-op  Ownership  Program  in  Cambridge  and  the  Neighborhood  Develop- 
ment Corporation's  scattered-site  co-op  program  in  Jamaica  Plain  are  programs  developed 
to  address  affordable  housing  concerns  in  urban  neighborhoods. 

The  third  case  study  was  researched  and  written  by  the  Cooperative  Housing  Task  Force, 
and  is  reprinted  here  with  the  Task  Force's  permission.  Lincoln  Woods,  a  mixed-income, 
125  unit  limited  equity  cooperative,  is  an  example  of  a  newly -built  cooperative  sponsored 
by  a  suburban  non-profit  organization. 

Additional  case  studies  and  contact  persons  for  other  limited  equity  cooperatives  located  in 
the  greater  Boston  area  and  across  the  state  are  available  from  the  Cooperative  Housing 
Task  Force. 
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Cambridge  Resident  Co-op  Ownership  Program.  Parkview,  a  twelve  unit  building  located  in  Cambridgeport,  was  the 
program's  first  limited-equity  cooperative.  (Photo:  Russ  Brami,  MAPC) 


The  Resident  Co-op  Ownership  Program  in  Cambridge 
The  Local  Climate 

The  cost  of  renting  an  apartment  or  owning  an  home  in  Cambridge  has  risen  dramatically 
in  the  last  decade.  Residents  with  limited  financial  resources  who  wish  to  make  the  city 
their  home  have  faced  sharp  increases  in  their  housing  costs.  Some  have  found  apartments 
where  rent  increases  are  controlled  by  city  ordinance,  and  they  have  been  able  to  remain  in 
the  city.  Some  have  been  able  to  purchase  condominiums  and  stabilize  their  housing 
payments.  However,  the  extensive  conversion  of  rental  units  to  condominium  ownership 
in  uncontrolled  buildings  has  reduced  the  rental  stock  overall,  and  has  inflated  rents  on 
newer  units  not  regulated  under  the  city's  rent  control  ordinance. 

Non-profit  housing  and  community  development  organizations  are  working  to  preserve 
affordable  housing  opportunities  in  the  city's  neighborhoods  to  stem  the  displacement  of 
long  term  residents.  And,  the  city  has  developed  a  number  of  housing  programs — some 
result  in  the  construction  of  new  affordable  units,  others  seek  to  prevent  the  deterioration 
of  existing  housing  stock  and  to  provide  opportunities  for  city  residents  to  remain  in  their 
homes. 
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The  Resident  Co-op  Ownership  Program 

In  1985,  the  Cambridge  Community  Development  Department  set  up  a  municipal  housing 
program  to  help  low-  and  moderate-income  tenants  buy  rent  controlled  apartment  build- 
ings in  which  they  live  and  convert  them  to  limited  equity  cooperatives.  The  goals  of  the 
program  are  to: 

1.  preserve  six-family  and  larger  wood  frame  rental  structures  now  suffering 
from  capital  disinvestment  by  supporting  their  conversion  to  resident  coop- 
erative ownership; 

2.  provide  many  of  the  benefits  of  homeownership  to  existing  lower-income 
residents  while  also  ensuring  the  continued  availability  of  affordable  housing 
opportunities  for  future  occupants; 

3.  prevent  displacement  of  existing  tenants. 

Together,  city  councilors,  the  Community  Development  Department,  and  the  Rent  Control 
Board  worked  to  pass  an  ordinance  which  allows  for  the  removal  of  rent  controlled  units 
under  certain  conditions.  Conversion  of  some  rental  properties  to  cooperative  ownership  is 
allowed  when  existing  tenants  incorporate  as  a  limited  equity  cooperative  to  buy  and 
renovate  their  buildings.  Tenants  must  have  low  or  moderate  incomes  to  be  eligible  to 
participate.  Long  term  affordability  is  maintained  for  future  owners  through  resale  restric- 
tions on  corporation  shares. 

The  City's  Role 

With  one  full  time  staff  person  funded  through  Community  Development  Block  Grant 
monies,  the  dty  program: 

1.  provides  technical  assistance  to  eligible  tenants  for  cooperative  conversion, 

2.  monitors  agreements  between  the  owner  and  the  tenants  when  conversion  is 
deemed  feasible, 

3.  works  to  get  dty  approval  for  removing  units  from  rent  control  restrictions 
for  cooperative  conversion, 

4.  provides  financial  support  to  buy  and  rehabilitate  the  building, 

5.  controls  future  stock  sales  through  equity  limitation  provisions,  and  main- 
tains veto  power  over  changes  in  the  articles  of  incorporation,  amendments  to 
cooperative  bylaws  and  subsequent  stock  transfers  to  preserve  the  long  term 
affordability  of  the  units. 

Under  the  ordinance  enabling  cooperative  conversion,  if  an  attempt  to  remove  the  equity 
restrictions  is  made,  the  building  returns  to  its  former  rent-controlled,  apartment  building 
status. 
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The  Role  of  Non-profit  Housing  Organizations 

Frequently,  a  neighborhood  non-profit  organization  provides  the  initial  support  to  tenant 
groups  who  want  to  consider  a  co-op  conversion.  When  tenants  approach  the  dty  directly, 
program  staff  strongly  encourage  tenants  to  affiliate  with  a  neighborhood  housing  organi- 
zation. The  continued  success  of  the  Resident  Co-op  Ownership  Program  rests  heavily  on 
the  expertise  and  capacity  of  such  organizations—their  track  record  in  securing  funding  and 
in  providing  rehabilitation,  development  and  housing  management  services  across  the  city. 
The  dty  does  not  have  the  staffing  level  nor  funding  capadty  to  provide  the  extensive 
technical  assistance  necessary  for  cooperative  conversion  without  their  support. 

In  most  cases,  non-profit  organizations  work  with  the  city  and  the  tenants  to: 

1.  rehabilitate  the  building,  bringing  it  up  to  code, 

2.  provide  educational  assistance  to  tenants  about  corporate  ownership  forma- 
tion, their  rights  and  responsibilities  under  the  conversion  program,  and 
management  of  cooperatively  owned  buildings,  and 

3.  provide  ongoing  technical  assistance,  as  necessary,  once  conversion  has 
occurred. 


At  times,  the  non-profit  organization  may  provide  access  to  funding  sources,  as  well. 


Cambridge  Resident  Co-op  Ownership  Program.  West  Arms  Co-op  is  a  six  unit  project  on  Western  Avenue  in 
Cambridgeport.  After  the  building  was  substantially  rehabilitated,  the  original  tenants  returned  as  owners  of  the  new 
co-op.  (Photo:  Robin  Shore,  Community  Development  DepartmerU,  City  of  Cambridge) 
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Who  Benefits  From  the  Program? 

The  Resident  Co-op  Ownership  Program  was  designed  to  assist  low-  and  moderate-income 
residents,  with  incomes  below  95%  of  the  area  median,  who  currently  live  in  rent  con- 
trolled buildings  .  (As  of  January  1988,  eligible  incomes  ranged  from  $27,000  for  a  house- 
hold of  one  to  $38,500  for  a  household  of  four.)  However,  if  Community  Development 
Block  Grant  funds  are  needed  to  help  finance  the  purchase  and  rehabilitation  of  the  build- 
ing, CDBG  guidelines  further  restrict  funds  to  households  with  up  to  80%  median  income. 
To  qualify  for  the  conversion  program,  80%  of  the  building  residents  must  approve  the 
conversion,  and  be  willing  and  able  to  participate.  Just  over  half  of  the  tenants  (51%)  must 
be  income-eligible.  Residents  who  do  not  wish  to  participate  in  the  cooperative  are  pro- 
tected against  displacement.  They  may  remain  in  the  building  as  tenants  of  the  cooperative 
corporation. 

The  program  is  only  three  years  old.  Few  shares  have  been  resold.  When  a  unit  turns  over, 
the  corporations'  bylaws  give  the  cooperative  the  option  to  repurchase  the  outgoing  mem- 
bers' shares  at  the  established  resale  price.  (A  portion  of  members'  monthly  payments  are 
used  to  establish  a  reserve  fund  set  aside  for  this  purpose.)  Selection  of  new  members  is 
based  upon  residency  in  the  dty,  income  eligibility,  and  other  priorities  individual  coop- 
eratives may  establish.  The  city,  in  cooperation  with  non-profit  organizations  involved  in 
conversion  projects,  maintains  a  list  of  interested  persons. 

Maintaining  Affordability 

The  Cambridge  Resident  Co-op  Ownership  program  requires  restrictions  on  the  amount  of 
equity  cooperative  members  can  accrue  when  they  move  and  sell  their  shares  in  the  corpo- 
ration. The  program's  formula  for  determining  the  value  of  the  share  is  designed  to: 

1.  offer  a  fair  return  to  initial  co-op  members  on  their  investments, 

2.  preserve  and  sometimes  recycle  subsidies  used  to  help  purchase  the  build- 
ings, and 

3.  ensure  that  the  conversion  of  rent  controlled  apartments  to  cooperative 
ownership  does  not  deplete  the  supply  of  affordable  housing  for  current  or 
future  residents. 

The  resale  formula  allows  each  member  household  to 

adjust  their  original  share  cost  by  an  housing  inflation  index 
for  each  year  the  household  was  a  co-op  member, 

add  the  inflated  cost  of  improvements  up  to  an  established  cap 
with  the  approval  of  the  cooperative's  Board  of  Directors, 

add  an  amount  to  compensate  members  for  their  contributions  to 
paying  off  the  principal  on  the  cooperatives'  blanket  mortgage 

Improvements  +     Substitute  for  =  Resale 

(to  a  cap.  Amortization  Price 

inflated  by  (1  month's 

CPI/Housing)         carrying  costs 

for  each  12  month 
period  of  tenancy) 


Share 
Price 
(inflated 
by  CPI/ 
Housing) 
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If  the  household  owes  the  co-op  back  payments  or  if  members  damaged  their  unit,  past 
debts  or  costs  incurred  to  repair  damages  will  be  repaid  to  the  corporation  out  of  the  selling 
member's  resale  proceeds. 

Financing 

Three  separate  projects  with  a  total  of  24  units  have  been  converted  to  cooperative  owner- 
ship as  of  August  1988.  The  City  of  Cambridge  and  four  non-profit  neighborhood  based 
housing  organizations — Homeowners'  Rehab,  Just-A-Start,  Riverside  Cambridgeport 
Community  Corporation  and  Neighborhood  Apartment  Housing  Service — have  provided 
the  technical  assistance  and  secured  the  financing  for  the  projects.  Funding  has  come  from 
a  variety  of  sources: 

Federal  Section  8  Moderate  Rehabilitation  Subsidies 

Cambridge  Community  Development  Block  Grant  Low  Interest  Loans 

Harvard  HELP  Fund  Low  Interest  Loans 

Cambridge  Neighborhood  Apartment  Housing  Services  Low  Interest  Loans 

State  (EOCD)  Abandonment  Grants 

State  (EOCD)  Housing  Innovations  Fund  Deferred  Loans 

Weatherization  Low  Interest  Loans 

Cambridge  Energy  Office  Grants 

Cambridge  Historic  Commission  Grants 

Charlesbank  Homes  Grant 

Market-Rate  Bank  Loans 

Co-op  members'  share  purchases 

In  some  projects.  Section  8  certificates  and  housing  vouchers  have  been  used  to  bring  down 
the  monthly  costs  for  qualified  cooperative  members. 

The  average  monthly  payment  for  existing  cooperatives  is  between  $500  and  $600  per 
month;  share  purchase  costs  have  ranged  from  $750  to  $2,000-$3,000. 

Management 

The  Cambridge  Resident  Co-op  Ownership  program  requires  co-op  corporations  to  hire  a 
professional  firm  to  provide  financial,  building  management,  and  maintenance  services. 
For  the  past  three  years,  one  company  has  provided  low-cost  management  services  to  all 
three  cooperative  conversions.  Such  an  arrangement  removes  a  significant  barrier  to  a 
successful  municipal  program  developing  small-scaled,  scattered-site,  limited  equity  coop- 
eratives. Many  management  companies  will  not  provide  services  to  small  cooperatives. 

Problems  and  Issues 

1.       The  largest  problem  facing  the  Resident  Co-op  Ownership  Program  in 

Cambridge  is  financing  the  purchase  and  rehabilitation  of  the  buildings  so 
existing  lower-income  residents  can  afford  to  purchase  shares  in  the  corpora- 
tion, and  meet  the  monthly  payments  to  retire  the  mortgage(s),  maintain  the 
building,  and  manage  the  corporation.  The  gap  between  what  lower-income 
tenants  can  afford  and  the  conversion  costs  is  significant.  At  present,  no 
steady  stream  of  financing  is  available  to  close  this  gap  other  than  the  city's 
share  of  Community  Development  Block  Grants.  The  state's  new  Housing 
Innovations  Fund,  if  fully  funded,  may  provide  a  more  stable  source  of  fund- 
ing in  the  future.  Until  financing  problems  are  cured,  the  program  will  only 
be  able  to  support  the  yearly  conversion  of  a  small  number  of  units. 
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2.  The  city  acknowledges  that  without  the  assistance  of  Cambridge's  strong 
non-profit  network  or  the  existence  of  city  staff  with  financial  packaging  and 
tenant  organizing  skills,  a  community  would  need  to  hire  consultants  or 
form  a  non-profit  organization  to  provide  the  technical  assistance  necessary 
for  a  cooperative  program. 

3.  However  the  conversion  process  is  handled,  limited  equity  cooperatives 
require  ongoing  monitoring  and,  at  times,  management  assistance  to  ensure 
the  viability  of  the  units  and  that  their  affordabiUty  is  preserved  for  future 
residents.  A  system  for  providing  such  monitoring  and  technical  assistance 
is  required. 

4.  The  present  formula  tries  to  balance  the  investment  interests  of  existing 
residents  with  the  city's  need  to  ensure  that  resources  it  expends  will  provide 
affordable  homeownership  opportunities  for  future  residents  as  well. 

As  discussed  in  the  overview  section  on  limited  equity  cooperatives,  when  a 
community  uses  a  formula  which  tries  to  give  residents  a  fairer  return  on 
their  initialinvestment  and  rehabilitation  efforts,  the  units  may  become  less 
accessible  to  lower-income  buyers  in  the  future. 
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Boston 


A  formal  cooperative  program  such  as  Cambridge's  does  not  exist  in  Boston.  However,  the 
City's  Public  Facilities  Department  (PFD)  does  provide  funding  and  technical  assistance  to 
develop  new  cooperatives  or  convert  existing  housing  to  limited  equity  cooperative  owner- 
ship where  the  development  of  such  alternative  ownership  opportunities  has  strong  neigh- 
borhood support.  Staff  at  the  PFD  have  also  developed  methods  to  ensure  that  cooperative 
units  will  remain  part  of  the  permanent  supply  of  affordable  housing. 

The  City  provides  assistance  for  cooperative  development  in  two  ways. 

•  Working  with  the  neighborhood,  the  PFD  development  staff  will  consider 
proposals  for  cooperative  housing  development  for  surplus  buildings,  land, 
or  tax  title  properties  under  the  City's  control. 

•  The  City  has  also  provided  financial  and  technical  support  to  non-profit, 
community-based  organizations  producing  limited  equity  cooperatives. 

As  a  result  of  these  concerted  efforts,  the  development  of  nearly  500  cooperative  units  has 
been  initiated,  although  many  are  still  in  the  early  stages  of  project  development.  A  major- 
ity of  the  500  will  be  newly  constructed  cooperative  units. 

Funding  Sources 

The  City  has  access  to  or  can  apply  for  a  wide  range  of  funding  sources  and  oversees  the 
distribution  of  resources — funds  and  technical  support — to  the  City's  neighborhoods.  For 
supporting  limited  equity  cooperatives,  a  number  of  resources  have  been  used,  including: 

Massachusetts  Government  Land  Bank 

SHARP  Syndicated  Cooperative  Program,  administered  by  MHFA 
Housing  Innovations  Fund,  administered  by  EOCD 
Chapter  707  Housing  Assistance  Certificates 
Community  Development  Block  Grant  funds 
Federal  312  funds  from  HUD 

Tax  Credits  for  the  production  of  affordable  housing 
Historic  Preservation  Tax  Credits 

Linkage  funds,  administered  through  the  Housing  Trust  Fund 

In  the  next  section,  we  outline  the  comprehensive  cooperative  conversion  program  being 
developed  in  one  City  neighborhood — Jamaica  Plain. 
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The  Scattered-site  Limited  Equity 
Cooperative  Program  in  Jamaica  Plain^ 

The  Local  Climate 

Jamaica  Plain  is  a  densely  settled,  multi-cultural  neighborhood  of  Boston.  Its  diverse  popu- 
lation of  45,000  lives  primarily  in  smaller,  multi-family,  woodframe  structures  or  single 
family  homes.  Seventy  percent  of  all  buildings  contain  less  than  six  units;  three-quarters  of 
all  its  housing  units  are  renter  occupied. 

The  neighborhood's  proximity  to  the  city  center,  the  nearby  convenience  of  the  newly 
completed  rapid  transit  line  and  the  capital  improvements  made  along  the  Southwest 
Corridor — buildings  renovated,  parklands  created — have  made  Jamaica  Plain  extraordinar- 
ily attractive  not  only  to  new,  higher-incomed  dty  residents,  but  to  real  estate  speculators 
as  well. 

For  more  than  a  decade,  Jamaica  Plain  has  seen  the  influx  of  young,  "urban  pioneers"  reha- 
bilitating the  neighborhood's  housing  stock  and  the  development  of  non-profit  community- 
based  organizations  working  to  bring  new  jobs  and  improved  housing  opportunities  to  the 
neighborhood's  existing  residents.  However,  during  the  last  few  years  since  the  infrastruc- 
ture improvements  were  completed,  rapid  changes  began  to  threaten  the  community's 
ability  to  maintain  its  historic  diversity. 

Housing  prices  have  skyrocketed.  Over  the  past  three  to  four  years  alone,  the  typical 
triple-decker  home  has  doubled  or  tripled  in  price  in  some  locations.  Now,  when  a  build- 
ing changes  hands,  the  new  owner  inevitably  raises  rents  on  the  apartments  to  help  meet 
his/her  higher  mortgage  expenses.  Some  new  owners  convert  these  multi-family  dwell- 
ings to  condominiums,  thereby  depleting  the  rental  supply  and  further  driving  up  costs  of 
remaining  units.  Consequently,  apartment  rents  have  nearly  doubled  since  1985.  Long 
term,  low-  and  moderate-income  residents  find  it  necessary  to  pay  housing  costs  far  in 
excess  of  30%  of  their  household  incomes  in  order  to  remain  in  the  community.  According 
to  a  Boston  Redevelopment  Authority  study,  27%  of  existing  households  spend  over  half 
their  incomes  in  rent,  45%  spend  over  30%.  Some  households  are  forced  to  double  up  with 
family  or  friends,  or  find  more  affordable  housing  elsewhere. 

Initiating  the  Limited  Equity  Cooperative  Program 

In  late  1986  the  Neighborhood  Development  Corporation  (NDC)  initiated  a  scattered-site, 
limited  equity  cooperative  project  to  help  tenants  buy  the  buildings  they  live  in  and  convert 
them  to  cooperative  ownership.  The  goals  of  the  program  parallel  those  of  the  Resident 
Co-op  Ownership  Program  in  Cambridge: 

1.  preserve  existing  affordable  housing; 

2.  protect  low-  and  moderate-income  tenants  from  displacement; 

3.  acquire  existing  rental  property  for  conversion  into  a  scattered-site,  limited 
equity  cooperative; 

4.  develop  a  stock  of  housing  which  will  remain  affordable  over  time. 


*rhe  Neighborhood  Development  Corporation's  scattered-site,  Hmited  equity  cooperative  housing  progrann 
has  received  money  from  the  Massachusetts  Housing  Partnership's  Challenge  Grant  Program  to  demonstrate 
the  feasibility  of  tenant  ownership  as  a  means  for  developing  and  preserving  affordable  housing  in  the 
Jamaica  Plain  neighborhood,  and  also  to  develop  a  model  other  communihes  across  the  state  could  replicate. 
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The  Scattered-Site  Limited  Equity  Cooperative  Program  in  Jamaica  Plain.  3  Buckley  Avenue  acquisition  after 
rehabilitation.  (Photo:  Victoria  Hull,  Neighborhood  Development  Corporation) 

NDC's  purpose  for  linking  separate  cooperatives  into  a  scattered-site  cooperative  corpora- 
tion was  to  enable  the  organization  to  receive  a  variety  of  private  and  public  resources 
unavailable  to  smaller,  three-  to  six-family  structures.  Also,  a  larger  corporation  will  poten- 
tially be  able  to  pool  resources  for  capital  improvements,  cover  buyouts  made  necessary  by 
the  sudden  departures  of  co-op  members,  and  secure  professional  management  services 
collaboratively.  The  program  seeks  to  acquire  a  total  of  21  units  to  form  the  cooperative 
during  an  18  month  period. 

The  Role  of  NDC 

Project  staff  at  the  NDC  plan  to  acquire  small  (3-6  family),  rental  buildings  on  an  interim 
basis,  bring  them  up  to  code,  provide  rental  subsidies  to  low-income  tenants,  and,  when 
acquisitions  and  rehabilitation  are  complete,  convert  the  buildings  into  a  tenant-owned, 
scattered-site,  limited  equity  cooperative.  NEXT  staff  see  a  number  of  steps  necessary  to  the 
formation  of  the  cooperative.  Staff  will: 

•  secure  financing  and  acquire  rental  properties  where  tenants 
express  interest  in  cooperative  conversion, 

•  implement  interim  management  services, 

•  secure  financing  to  rehabilitate  the  buildings,  as  necessary, 

•  provide  tenant  education  and  training  regarding  cooperative 
ownership  and  management, 

•  secure  rent  subsidies  for  lower-income  tenants, 

•  set  up  a  cooperative  corporation, 

•  assist  tenants  to  raise  required  capital  for  share  purchases. 
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•  obtain  blanket  mortgage  for  co-op, 

•  contract  for  management  services, 

•  sell  property  to  cooperative  corporation. 

Collaborations 

NDC  staff  work  collaboratively  with  a  number  of  community-based  and  state- wide  organi- 
zations. Together  with  the  Cooperative  Housing  Task  Force,  NDC  is  designing  a  manage- 
ment plan,  resolving  cooperative  corporation  governance  issues,  and  developing  building 
maintenance  training  materials  for  members  of  the  scattered-site  cooperative.  Their  work 
is  being  supported  by  a  Challenge  Grant  from  the  Massachusetts  Housing  Partnership. 

NDC  has  been  coordinating  with  community  groups  including  the  Jamaica  Plain  Arson 
Prevention  Coalition,  the  Eviction  Free  Zone,  Legal  Services,  City  Life  and  the  Boston 
Citywide  Land  Trust,  to  identify  appropriate  buildings  for  the  project. 

NDC  staff  are  working  closely  with  the  Public  Facilities  Department  and  other  institutions 
to  identify  and  secure  funding  sources. 

Who  Benefits  front  the  Program 

The  scattered-site,  limited  equity  cooperative  program  is  designed  to  prevent  the  displace- 
ment of  low-  and  moderate-income  residents  because  of  increases  in  housing  costs. 
Targetted  households  have  incomes  which  fall  between  50%  and  80%  of  the  area's  median 
income.  Share  costs  are  still  being  determined  but  will  be  kept  as  low  as  possible  to  enable 
tenants  to  become  co-op  members  ($500  to  $2,500  per  share).  The  monthly  costs  will  be 
around  $650. 

When  units  in  cooperatively-owned  buildings  become  vacant  or  if  the  NDC  develops  new 
or  rehabilitates  abandoned  buildings  as  part  of  the  cooperative,  criteria  for  selecting  new 
residents  will  be  developed  in  conjunction  with  other  cooperative  members.  Selection  will 
be  based  on  a  point  system  which  can  include 

•  interest  or  experience  in  cooperative  living, 

•  history  of  community  service, 

•  level  of  income, 

•  space  needs  of  eligible  household  match  the  available  unit,  and 

•  references. 

Eligible  applicants  for  the  first  units  will  be  interviewed  and  selected  by  residents  of  the 
building  and  NDC  staff.  Once  the  cooperative  corporation  has  been  formed,  however,  the 
management  company  will  be  responsible  for  marketing  available  units,  processing  appli- 
cations, and  maintaining  a  waiting  list  of  eligible  applicants.  Exactly  what  role  members  of 
the  cooperative  will  play  in  new  member  selection  is  not  resolved  at  this  time.  For  coopera- 
tives that  rely  on  707  rent  subsidies,  the  certificate  program  guidelines  regulate  who  is 
eligible  and  govern  how  the  selection  process  is  to  be  carried  out.  These  strict  guidelines 
leave  little  leeway  for  member  input.  However,  members  may  elect  a  committee  to  oversee 
the  management  company's  selection  process  and  will  certainly  have  the  opportunity  to 
interview  incoming  members.  Their  role  may  become  one  that  focuses  on  orientation 
rather  than  selection. 
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Maintaining  Affordahility 

The  scattered-site  limited  equity  cooperative  program  will  use  a  long  term  ground  lease  to 
preserve  the  units  as  affordable.  Once  all  buildings  are  acquired  and  rehabilitated,  the 
cooperative  corporation  is  formed,  and  ownership  is  transferred  to  members,  a  formula 
will  establish  the  equity  members  will  be  allowed  to  accrue  if  they  sell  their  shares. 

NDC  staff  have  not  yet  set  the  formula  which  will  be  used.  Among  other  unresolved 
issues,  staff  are  considering  the  equitability  of  allowing  a  return  on  improvements  mem- 
bers make  to  their  units.  Because  most  members  are  long  term  tenants  of  the  units  they 
occupy  (e.g.  have  lived  in  the  building  prior  to  conversion),  staff  are  uncertain  from  what 
point  in  time  expenditures  for  improvements  should  be  allowed.  If,  just  prior  to  NDC's 
purchase  of  the  building,  tenants  made  substantial  improvements  to  their  apartments, 
should  such  investments  be  eligible  for  compensation  when  they  sell  their  share?  How  will 
an  allowance  for  improvements  affect  long  term  affordability  of  the  unit?  If  allowances  are 
not  made,  what  affect  would  that  decision  have  on  maintenance  and  upkeep  of  the  prop- 
erty? These  questions  are  currently  being  discussed  and  potential  formulae  examined. 

Financing 

The  NDC  is  seeking  private  and  public  support  for  the  cooperative  program.  Resources 
they  have  identified  or  used  include: 

MAP/TAP:  The  City's  management  assistance  program /technical  assistance  pro- 
gram which  provides  project  developer  salary  and  technical  assistance  (build- 
ing appraisals,  cost  estimates,  etc.)  to  NDC  in  the  form  of  a  zero  interest  loan 
payable  at  the  time  permanent  financing  is  secured. 

MHP  Challenge  Grant 

Foundations: 

Old  South  Church 

The  Boston  Foundation 

The  Boston  Globe  Foundation 

Polaroid 

Hymes 

CDBG 

First  Mutual  of  Boston —  short-term  acquisition /construction  financing 
Eliot  Bank 

Private  Owners  of  purchased  buildings  (second  mortgages) 
Institute  for  Community  Economics — short-term  rehabilitation  loan 
Massachusetts  Government  Land  Bank — low-interest  permanent  mortgage 
financing 

Housing  Innovations  Fund — deferred  permanent  mortgage  financing  from  EOCD 
Boston  Housing  Partnership's  Small  Buildings  Program — 707  rental  certificates 
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Problems  and  Issues 

Developing  a  scattered-site,  limited  equity  cooperative  presents  a  number  of  governance 
and  management  issues  to  resolve.  NEXT's  efforts  will  provide  guidelines  for  others  inter- 
ested in  developing  a  similar  program. 

1.  What  degree  of  centralization  vs  decentralization  of  decision  making  is  desir- 
able, feasible,  efficient?  Which  decisions  should  be  made  at  the  individual 
building  level;  which  made  by  a  board  representing  all  buildings? 

2.  How  will  members  of  individual  buildings  be  involved  in  centralized  deci- 
sion making?  What  form  of  representation  should  be  adopted? 

3.  What  economies  of  scale  can  be  capitalized  on  so  lower-income  households 
can  afford  to  purchase  and  maintain  the  units  without  stripping  them  of 
many  of  the  benefits  of  homeownership? 

4.  What  issues  of  resource  sharing  need  to  be  resolved  when  individual  build- 
ings in  the  cooperative  have  received  varying  amounts  of  rehabilitation 
before  conversion,  have  major  systems  in  different  physical  condition,  and 
will  require  varying  amounts  of  capital  investment  over  time? 
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Lincoln  Woods.  A  mixed-income  cooperative  development  containing  125  units,  primarily  townhouses.  The  co-op  was 
completed  in  1976  under  the  sponsorship  of  the  Lincoln  Foundation,  a  non-profit  group  formed  io  provide  mixed-income 
housing  opportunities  in  the  community.  (Photo:  Carol  Baldassari) 


Lincoln  Woods^ 
Background 

The  development  is  a  mixed-income  cooperative  containing  125  units,  primarily 
townhouses.  It  is  located  on  a  wooded  site  in  Lincoln,  a  wealthy  suburb  of  Boston.  The  co- 
op was  built  in  1974-76  under  the  sponsorship  of  the  Lincoln  Foundation,  a  non-profit 
group  formed  to  provide  housing  opportunities  for  a  mixed-income  population  in  the 
town.  The  cooperative  is  financed  by  MHFA.  32  units  are  currently  assisted  through  the 
state's  Chapter  13A  interest-reduction  subsidy  for  moderate  income  families,  and  32  units 
are  assisted  through  the  state's  Chapter  707  rental  assistance  program  for  low  income 
families.  Greater  Boston  Community  Development  (GBCD),  a  non-profit  housing  develop- 
ment and  consulting  group  for  community-based  sponsors,  provided  substantial  develop- 
ment assistance  and  initial  management  services. 

Control 

Decision-making.  Each  resident  owns  stock  shares  in  the  cooperative  corporation  which 
owns  the  development.  The  stock  is  allocated  according  to  apartment  size  (6.6  shares  per  1 
BR  unit,  7.65  per  2  BR  unit,  etc.)  The  co-op  members  meet  annually  to  elect  a  Board,  review 


Reprinted  with  permission  from  the  Cooperative  Housing  Task  Force. 
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the  budget,  and  set  policy.  Since  each  share  of  stock  represents  one  vote  at  the  annual 
membership  meeting,  households  occupying  larger  units  have  more  voting  power  than  do 
smaller  households. 

The  11 -member  Board  generally  manages  the  business  of  the  cooperative  and  prepares  the 
annual  budget  with  management  assistance.  The  Board  meets  regularly  (at  least  once  a 
month).  Board  members  are  generally  residents,  although  non-residents  may  also  be 
elected.  Subcommittees  established  by  the  Board  (finance,  rules  and  regulations,  social 
activities)  are  open  to  all  members,  but  most  participants  are  Board  members. 

Operations.  Responsibility  for  day-to-day  operations  is  delegated  by  the  cooperative  to  a 
private  management  firm,  Maloney  Properties.  Residents  are  not  interested  in  participat- 
ing in  management  operations  or  in  resident  selection.  Residents  are  encouraged  (not 
required)  to  do  apartment  maintenance  work.  Permission  from  the  Board  is  required  for 
painting  or  redecoration. 

Financial 

Development  Costs.  The  land  was  acquired  at  low  cost  from  a  local  foundation  (the  Rural 
Land  Foundation).  A  100%  mortgage  from  MHFA  (for  $3,600,827)  helped  to  further  reduce 
development  costs  and  initial  cash  requirements.  The  development  received  a  tax  abate- 
ment for  its  first  year  of  operation. 

Operating  Costs.  Since  the  beginning  of  the  co-op,  carrying  charges  have  increased  by 
about  $50/month  for  1  BR  and  slightly  more  for  larger  units.  Currently  charges  are  $407 
for  a  1  BR  unit,  $523  for  a  2  BR  duplex,  $473  for  a  2  BR  flat,  and  $609  for  a  3  BR  unit.  Mod- 
erate income  residents  receiving  the  benefits  of  the  13A  interest-reduction  subsidy  pay  be- 
tween $110  and  $165  less,  depending  on  the  size  of  the  unit.  Low  income  residents  pay 
25%  of  their  income  under  the  707  rental  assistance  program. 

Investment.  The  initial  capital  contribution  (downpayment)  required  from  residents  to 
purchase  their  co-op  shares  was  $238  for  a  1  BR  unit,  $276  for  a  2  BR  flat,  $306  for  a  2  BR 
duplex,  and  $356  for  a  3  BR  unit.  Residents  leaving  the  co-op  may  sell  their  shares  subject 
to  a  number  of  restrictions. 

The  co-op  has  first  option  to  purchase  an  outgoing  member's  share  at  the  transfer  value, 
which  is  equal  to:  1)  the  initial  downpayment,  2)  value  of  improvements  agreed  to  by  the 
co-op  (up  to  $200),  and  3)  the  proportionate  share  of  mortgage  amortization  which  is  attrib- 
utable to  the  unit.  The  co-op  may  deduct  the  costs  of  any  debts  owed  or  of  repairs  needed 
to  bring  the  unit  into  habitable  condition.  If  the  co-op  waives  its  option  to  purchase,  the 
shareholder  can  sell  to  anyone  meeting  the  family  size  and  income  requirements  who  is 
approved  by  the  co-op  for  a  price  not  exceeding  the  transfer  value.  The  co-op  can  charge  a 
fee  of  up  to  $100  for  resale  services. 

As  the  transfer  value  of  co-op  shares  increases,  the  capital  contribution  (downpayment) 
required  of  new  members  rises  accordingly.  However,  in  order  to  maintain  the  develop- 
ment's economic  mix  (a  requirement  of  the  co-op),  new  low-income  residents  can  borrow 
the  entire  share  purchase  price  from  the  Lincoln  Charitable  Trust,  a  fund  that  was  origi- 
nally set  up  with  foundation  grants.  Low-income  households  that  borrow  from  the  fund 
begin  to  accumulate  equity  based  on  the  initial  amortization  schedule  attributable  to  the 
unit  (i.e.  as  if  the  shareholder's  first  year  of  occupancy  was  the  first  year  of  the  co-op).  The 
difference  between  the  actual  blanket  mortgage  amortization  attributable  to  the  unit  and 
the  equity  that  the  low-income  household  accumulates  is  used  to  repay  the  loan.  These 
loans  are  repayable  when  the  household  leaves  the  co-op;  interest  on  the  loans  is  currently 
around  4%. 
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An  additional  feature  of  the  co-op  provides  that  any  gains  from  resale  or  refinancing  of  the 
co-op  as  a  whole  (after  payment  of  debts)  must  be  distributed  to  all  past  and  current  mem- 
bers in  proportion  to  the  share  of  appreciation  which  is  attributable  to  their  unit  occupancy. 
Each  year,  the  co-op  appraises  the  development's  market  value  and  credits  each  household 
with  their  proportionate  share  of  the  increase.  When  this  theoretical  gain  is  realized,  each 
individual  member  is  entitled  to  receive  his  or  her  share  as  a  kind  of  deferred  equity  pay- 
ment. Through  this  mechanism,  the  co-op  seeks  to  allow  all  members  to  benefit  eventually 
from  the  actual  increase  in  the  property's  market  value,  while  preserving  the  co-op's  eco- 
nomic mix. 

The  actual  resale  process  has  been  informal,  with  the  co-op  assisting  in  all  sales  without 
exercising  its  option  and  without  charging  a  service  charge.  Typically,  shareholders  have 
received  the  transfer  value  for  their  shares  at  resale.  There  have  been  few  moveouts  and  a 
high  demand  for  the  units.  The  co-op  restrictions  on  equity  appreciation,  approval  of  new 
shareholders,  and  preservation  of  the  income  mix,  as  well  as  the  co-op's  ability  to  assist  low 
income  purchasers,  have  helped  to  maintain  the  mixed-income  character  of  Lincoln  Woods. 

Finally,  the  real  estate  tax  and  mortgage  interest  deductions  which  co-op  members  may 
claim  for  income  tax  purposes  have  provided  additional  financial  benefits  to  middle  and 
market  income  tenants  at  Lincoln  Woods.  Any  member  who  itemizes  deductions  can  claim 
a  proportionate  share  of  these  costs  (based  on  unit  size),  thus  reducing  their  annual  hous- 
ing expenses. 

Other 

The  original  sponsor's  commitment  to  the  concept  of  quality  mixed-income  housing  was  an 
influential  factor  for  the  development.  This  group  of  town  leaders  was  very  active  in  the 
development  process  and  conducted  detailed  design  reviews.  A  number  of  early  difficul- 
ties were  encountered  including  local  political  opposition,  MHFA's  initial  resistance  to  the 
cooperative  concept,  and  serious  construction  problems.  Resident  selection  was  a  careful 
and  time-consuming  process  designed  to  meet  both  the  goals  of  town  leaders  and  those  of 
MHFA. 

GBCD's  resources  and  skills  in  community-based  housing  development  and  connections 
with  private  foundations  were  also  critical  in  the  development  and  early  phases.  GBCD, 
and  more  recently,  the  property  managers,  have  trained  the  co-op  Board  to  be  an  effective 
dedsion-making  body. 
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III.  Community  Land  Trusts 

A  community  land  trust  (CLT)  is  a  democratically  controlled,  community-based,  non-profit 
organization  established  for  the  purpose  of  removing  land  permanently  from  the  specula- 
tive market  and  maintaining  it  as  a  community  resource.  In  most  instances,  CLTs  have 
been  created  by  local  grassroots  action;  by  groups  adversely  affected  by  land  use  policies  or 
those  in  danger  of  being  displaced  by  government  actions  or  development  forces.  Land 
held  by  the  CLT  is  either  protected  or  developed  according  to  CLT  member  goals. 

During  the  past  15-20  years,  more  than  60  CLTs  have  been  formed  across  the  country  in  a 
wide  variety  of  communities  to  achieve  a  number  of  different  purposes: 

"Because  communities  vary,  CLTs  vary  in  the  emphasis  that  they  place  on  special 
issues  and  interests  and  in  the  strategies  and  techniques  that  they  use  to  realize  their 
goals.  CLTs  in  rural  areas  are  working  to  provide  access  to  land  and  decent  housing 
for  low-income  people,  to  preserve  family  farms  and  farmland,  and  to  facilitate 
sound,  long-term  land  and  forest  management.  Urban  CLTs  have  formed  to  combat 
speculation  and  gentrification,  to  preserve  and  develop  low-  and  moderate-income 
housing  and  to  maintain  useful  urban  open  spaces."^ 

While  this  diversity  demonstrates  the  flexibility  of  the  community  land  trust  model  in 
addressing  a  range  of  community-determined  needs,  CLTs  share  a  number  of  common 
features: 

"1.        a  democratic  structure  with  both  residents  of  trust  properties  and  other 
community  residents  in  its  membership  and  board  of  directors; 

2.  a  primary  commitment  to  those  whose  needs  are  greatest  and  are  not  met  by 
prevailing  real  estate  markets; 

3.  an  active  acquisition  and  development  program  which  attempts  to  meet 
diverse  community  needs; 

4.  providing  ownership  and  management  opportunities  for  residents  when 
appropriate. 

5.  shared  equity,  recognizing  property  value  created  by  residents  and  value 
created  by  the  community  at  large; 

6.  a  commitment  to  conservation  and  ecologically  sound  land-use  practices;  and 

7.  a  continuing  program  of  member  and  public  education."^ 

Recently,  a  number  of  CLTs  emerging  in  the  M APC  region  are  being  initiated  by  municipal 
officials  or  local  planners,  sometimes  working  in  collaboration  with  human  service  provid- 
ers and/ or  non-profit  housing  development  agencies.  The  affordable  housing  crisis  in  the 
region  has  been  the  motivating  force  for  these  communities  to  consider  new  methods  for 
developing  and  preserving  housing  affordable  to  low-  and  moderate-income  households. 
Because  community  land  trusts  can  preserve  the  value  of  public  subsidies  and  community 
resources  spent  on  producing  affordable  housing  rather  than  allowing  them  to  pass  to 
private  hands,  more  municipal  officials  are  considering  the  CLT  model  as  an  effective  tool 
to  create  and  preserve  affordable  housing. 


comprehensive  description  of  community  land  trusts,  their  origin,  case  studies  of  community  land  trusts 
operating  across  the  country,  and  a  practical  guide  to  starting  a  community  land  trust  can  be  found  in  the 
Institute  for  Community  Economics'  book.  The  Community  Land  Trust  Handbook. 

^These  features  were  outlined  in  a  recent  Institute  of  Community  Economics  flyer  announcing  the  second 
national  conference  on  CLTs. 
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"In  our  present  era  of  government  austerity,  as  relationships  between  private  and 
public  sectors  are  being  re-evaluated,  there  is  an  increasing  interest  in  the  CLT  model 
among  local  officials  who  feel  both  a  responsibility  to  preserve  public  resources  and 
a  practical  need  to  get  the  greatest  possible  impact  from  these  resources."^ 

The  focus  of  this  report  will  be  on  how  the  CLT  model  serves  this  purpose — to  provide 
homeownership  opportunities  to  lower-income  households  and  to  ensure  that  the  housing 
remains  affordable  in  perpetuity. 

A.  How  is  a  community  land  trust  organized? 

CLTs  are  organized  as  community-based,  democratically-controlled,  non-profit  corpora- 
tions with  open  memberships  and  boards  of  trustees  elected  by  the  membership.  The 
membership  of  CLTs  are  structured  to  reflect  the  varied  interests  within  communities. 
However,  what  the  members  share  in  common  is  a  commitment  to  the  philosophy  and 
goals  of  the  CLT  model.  Often,  members  of  community  land  trusts  include: 

•  Residents  of  the  neighborhood  or  other  designated  geographic  area  the  CLT 
has  been  set  up  to  serve; 

•  Residents  leasing  trust-owned  lands; 

•  Public  interest  representatives — local  government  officials,  members  of 
community  service  organizations,  members  from  other  CLTs  or  CLT  assis- 
tance organizations,  or  those  with  skills  needed  to  aid  the  trust  in  its  work. 

The  elected  board  of  trustees  reflects  this  same  three-part  representation  and  serves  for  a 
limited  term. 

The  divided  membership  balances  the  individual  interests  of  each  group — giving  each  a 
voice  in  making  decisions  about  corporation  policies  and  actions — while  also  protecting  the 
broad  community  goals  the  corporation  was  set  up  to  achieve.  For  example,  public  interest 
representatives  can  safeguard  public  contributions  to  affordable  housing  initiatives  to  be 
sure  those  contributions  are  retained  and  to  preserve  access  to  affordable  housing  for 
future  residents.  Resident-members  leasing  trust  owned  lands  have  a  voice  in  the  manage- 
ment policies  affecting  their  properties.  Yet,  as  one  group  in  a  balanced  membership,  they 
do  not  have  enough  power  to  remove  equity  restrictions  from  corporation  bylaws  to  grant 
themselves  larger  profits  upon  resale  of  their  housing.  And,  the  membership  of  the  organi- 
zation usually  includes  community  residents  who  hope  to  own  houses  on  trust-owned  land 
in  the  future.  Their  participation  can  help  to  direct  acquisition  policies  of  the  organization. 

CLTs  file  corporation  documents  similar  to  those  outlined  in  the  section  on  housing  coop- 
eratives. In  the  Articles  of  Organization  the  broader  purposes  of  the  CLT  model  are  out- 
lined. An  active  property  acquisition  and  development  program  designed  to  meet  diverse 
community  needs,  a  commitment  to  providing  housing  for  those  community  members 
whose  needs  are  greatest,  and  a  commitment  to  ecologically  sound  land-use  policies  to 
guide  the  development  program  are  among  the  most  central  goals  CLTs  share. 

The  Bylaws  describe  the  internal  government  of  the  corporation,  the  rights  and  obligations 
of  membership,  the  election  and  functioning  of  the  board  of  directors. 

Finally,  the  ground  lease  establishes  the  rights  and  obligations  of  those  members  who  lease 
trust-owned  land  while  also  protecting  the  interests  of  the  CLT. 
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The  ground  lease  agreements  grants  leaseholders: 

•  security  in  the  form  of  lifetime  or  long-term  renewable  leases; 

•  reasonable  legacy  by  permitting  the  lease  to  be  inherited  by  the  leaseholders' 
designated  heirs; 

•  freedom  to  improve  the  land  in  ways  defined  by  the  lease; 

•  freedom  to  structure  buildings  or  improvements  as  individually 
owned  single  units,  condominiums,  cooperatives,  or  rental  housing; 

•  ability  to  terminate  the  lease  at  will,  with  reasonable  notice  to  the  CLT; 

•  membership  in  the  community  land  trust,  with  voting  rights,  and  the  option 
to  be  elected  to  the  board  of  trustees. 

The  ground  lease  requires  leaseholders  to: 

•  use  the  land  themselves  in  the  manner  defined  by  the  lease  (most  CLTs 
prohibit  subleasing); 

•  maintain  the  land  in  a  socially  and  environmentally  responsible  manner; 

•  pay  a  regulated  lease  fee  which  covers  property  taxes,  the  CLT's  expenses, 
and,  when  feasible,  capital  to  purchase  additional  property  or  maintain  exist- 
ing holdings; 

•  sen  their  buildings  or  improvements  on  the  land  according  to  an  equity 
limiting  formula. 

The  CLT's  rights  and  responsibilities  are  also  defined  by  the  lease: 

•  The  CLT  leases  its  land  to  those  with  the  greatest  needs  within  the  commu- 
nity. 

•  The  CLT  determines  the  lease  fee  by  balancing  the  leaseholders'  ability  to  pay 
with  the  CLT's  needs  for  property  acquisition  and  the  trust's  ongoing 
expenses. 

•  While  the  membership  of  the  CLT  defines  the  use  of  the  land,  the  CLT  may 
not  interfere  with  leaseholders'  personal  beliefs,  associations,  or  activities. 

•  The  CLT  may  terminate  the  lease  only  when  it  can  demonstrate  legal  cause. 
The  leaseholder  is  given  the  opportunity  to  correct  the  problems  to  meet  the 
terms  of  the  lease  before  eviction  proceedings  occur. 

The  organizational  structure  of  the  CLT  provides  opportunities  for  members  to  play  active 
roles  in  deciding  not  only  how  their  own  housing  will  be  affected  by  the  group's  policies 
but  also  in  deciding  what  future  land  acquisitions  will  be  made  and  how  properties  will  be 
developed.  As  a  CLT  matures,  members  can  have  a  significant  impact  on  how  their  com- 
munity will  grow  in  the  future,  who  will  have  access  to  the  housing  the  trust  controls,  and 
in  developing  other  policies  which  can  strongly  affect  their  lives  as  community  residents. 

B.  How  does  the  community  land  trust  model  preserve  affordable  housing? 

Community  land  trusts  challenge  the  traditional  notion  of  real  estate  ownership  by  separat- 
ing the  ownership  of  the  property  into  two  components:  the  land  and  any  buildings  or 
other  improvements  on  it.  CLTs  serve  as  trustees  in  perpetuity  of  land  they  acquire,  but 
offer  community  members  long-term,  renewable  and  inheritable  ground  leases  for  their  use 
of  the  land,  with  the  rights  and  responsibilities  described  in  the  previous  section. 

Through  this  separated  ownership  of  the  land  and  its  improvements,  CLTs  control  how  the 
land  can  be  used  over  time  and,  through  ground  leases,  establish  the  amount  of  equity 
leaseholders  can  expect  on  the  resale  of  their  improvements  and  thereby  control  the  costs  of 
property  over  time. 
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For  example,  if  the  CLT  acquires  land  with  a  home  on  it,  the  trust  can  sell  the  house  to  a 
qualified  person(s)  and  provide  a  long-term  lease  on  the  land.  Or,  if  the  land  is  vacant,  the 
CLT,  another  nonprofit  agency  or  individuals  can  develop  the  land  within  the  purposes 
and  use  guidelines  established  by  the  CLT.  Affordable  housing  might  be  built  as  limited 
equity  cooperatives,  single  family  homes,  condominiums  or  even  apartments.  In  each 
instance,  the  CLT  retains  the  title  to  the  land,  but  the  leaseholder  holds  the  title  to  the 
buildings  or  other  improvements  on  it.  If  a  leaseholder  wishes  to  move  and  sell  the  im- 
provements, the  lease  agreement  signed  with  the  CLT  limits  the  equity  the  leaseholder  can 
accrue.  The  lease  also  provides  the  trust  with  a  first  option  to  purchase  and  resell  the 
improvements. 

The  basic  premise  of  the  community  land  trust  model  is  that  equity  which  accrues  on  real 
property  is  only  partially  the  result  of  efforts  expended  by  those  living  on  the  property. 
Homeowners  leasing  trust  land  can  make  improvements  and  hence  increase  the  value  of 
their  holdings.  However,  a  portion  of  the  equity  realized  on  the  resale  of  property  is  the 
result  of  market  forces  and/ or  public  improvements  made  by  the  community,  not  the  labor 
of  individual  homeowners.  CLTs  recapture  the  "community  earned"  equity  rather  than 
allow  that  equity  to  pass  to  private  hands  when  the  housing  or  improvements  are  sold. 
The  leaseholder/homeowner  keeps  the  value  of  his  or  her  initial  investment,  improve- 
ments made  during  his/her  tenure  and,  at  times,  an  adjustment  for  inflation.  However, 
most  of  the  "community  equity"  is  reserved  with  the  land  to  preserve  housing  affordability 
for  future  residents. 

C.  Is  the  CLT  model  appropriate  for  your  community? 

Community  members  first  need  to  determine  that  establishing  a  CLT  model  is  the  best  way 
to  address  local  concerns.  Clearly,  there  are  a  number  of  issues  central  to  the  CLT  model 
which  differ  from  past  government  programs  for  providing  shelter  for  lower-income  resi- 
dents. Some  considerations  as  to  the  strengths  and  constraints  of  the  CLT  model  are  dis- 
cussed below. 

CLTs  reduce  housing  costs  and  provide  iiomeownership  opportunities  for  lower- 
income  residents. 

For  communities  that  value  homeownership  over  rental  or  public  housing  models,  CLTs 
can  foster  a  range  of  housing  styles  and  ownership  models — single  family,  cooperative,  or 
condominium.  Even  though  CLTs  represent  an  alternative  to  fee  simple  ownership,  lease- 
holding  homeowners  do  pay  local  property  taxes. 

To  provide  access  to  those  left  out  of  the  housing  market,  CLTs  reduce  housing  costs  by 
receiving  donated  buildings  and/or  land,  working  with  local  governments  to  secure  surplus 
properties  for  conversion  to  affordable  housing  units,  and,  once  established  in  the  commu- 
nity, by  leveraging  existing  land  holdings. 

While  experienced  CLTs  operating  as  non-profit  corporations  can  produce  housing  at  lower 
costs  than  the  private  development  industry,  CLTs  require  organizational,  administrative 
and  managerial  skills  and  incur  costs  associated  with  acquiring  land,  seeking  financing, 
overseeing  leases,  and  monitoring  transfers. 

However,  because  banks  and  financial  institutions  have  been  hesitant  to  provide  financing 
for  CLTs'  alternative  form  of  property  ownership,  many  emerging  CLTs  have  had  to  rely  on 
foundations  and  other  nontraditional  funding  sources  to  acquire  property.  In  times  of  ram- 
pant real  estate  speculation,  new  CLTs  may  have  the  added  difficulty  of  finding  available 
land  to  purchase,  or  affordable  financing  to  secure  it.  CLTs  will  be  one  more  entity  compet- 
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ing  in  a  hot  housing  market  and  they  too  will  find  it  difficult  to  bring  down  the  costs  of  avail- 
able land  to  meet  the  needs  of  members  of  the  community. 

CLTs  enhance  local  control 

The  organizational  structure  of  the  CLT  is  community-based.  Membership  is  drawn  primar- 
ily from  within  the  community{ies)  or  neighborhoods  served.  While  most  communities  are 
concerned  about  providing  affordable  housing,  many  want  to  have  control  over  how  that 
housing  is  provided,  where  it  is  built,  at  what  rate,  and  for  whom  it  is  intended. 

A  CLT  can  consider  local  land-use  priorities  and  seek  to  purchase  and  rehabilitate,  or 
develop  new  housing  which  will  be  compatible  with  local  land  use  values.  Trust  held  prop- 
erty can  be  integrated  throughout  the  community,  while  addressing  the  affordable  housing 
needs  of  its  community  members. 

CLTS  are  flexible  and  can  be  structured  to  incorporate  the  resources  located  within 
the  community 

The  existence  of  a  CLT  encourages  communities  to  inventory  local  resources  and  establish 
priorities  for  their  use.  Communities  can  address  specific  needs  which  are  exacerbated  by 
private  market  activity. 

•  Rural  communities,  concerned  about  the  impact  of  rapid,  uncontrolled 
growth  can  focus  on  preserving  family  farms; 

•  Suburban  communities  can  attempt  to  balance  new  housing  opportunities 
for  low-  and  moderate-income  people  with  the  preservation  of  open  space; 

•  Urban  communities,  and  those  with  pockets  of  dense  settlement,  can  use 
the  CLT  model  to  prevent  the  displacement  of  lower-income  residents. 

CLTs  can  work  to  preserve  affordable  housing  alone  or  in  conjunction  with  other  organiza- 
tions— cooperatives,  community-based  non-profits,  local  governments,  and  charitable 
organizations. 

CLTs  provide  for  permanently  affordable  homeownership  opportunities 

CLTs  provide  housing  which  will  remain  affordable  in  perpetuity.  As  advocates  for  afford- 
able housing  find  the  appetite  for  local  land  incentives  diminishing  and  government  subsi- 
dies for  affordable  housing  development  dwindling,  the  CLT  approach  to  securing  new 
affordable  housing  units  has  been  enhanced. 

The  cost  of  producing  affordable  housing  continues  to  increase  while  the  need  for  such 
housing  grows.  Local  communities  and  state  housing  policy  makers  agree  with  the  CLT 
principle  that  units  created  today  must  remain  available  instead  of  reverting  to  private 
hands  in  a  relatively  short  period  of  time. 

The  ground  lease,  the  CLTs'  tool  for  preserving  affordability,  and  the  restrictions  they  im- 
pose on  a  lessee  are  complicated  mechanisms.  Community  members  need  to  be  edu- 
cated as  to  how  they  work,  as  well  as  the  philosophy  about  private  property  that  they  em- 
body. To  ensure  that  they  are  legal  and  enforceable,  ground  leases  need  to  be  carefully 
explained  to  potential  lessees  before  agreements  are  signed. 
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CLTS  are  more  than  affordable  housing  developers  or  large  land  owners 

Despite  this  publication's  focus  on  creating  and  presen/ing  affordable  housing,  it  is  impor- 
tant to  recognize  that  CLTs  have  been  developed  to  be  far  more  than  just  a  corporation  for 
acquiring  and  holding  land.  CLTs  are  dedicated  to  community  education,  democratic 
decision  making,  preservation  of  communities  and  their  human  resources,  and  providing 
services  to  community  members.  Their  purpose  is  to  alter  the  way  land  is  currently  per- 
ceived and  exchanged. 

"...the  CLT  is  not  a  homeowners  association  or  an  organization  primarily  con- 
cerned with  the  personal  interests  of  a  limited  group  of  members. ..it  has  a 
commitment  to  the  well-being  of  the  community  as  a  whole.. ..(T)he  activities 
of  the  CLT  will  go  beyond  the  business  of  real  estate  acquisition  and  man- 
agement, and  will  include  education,  community  service,  and  support  for 
cooperative  development  throughout  the  community."* 

D.  How  does  a  community  group  initiate  the  development  of  a  community  land  trust? 

Once  a  group  decides  the  community  land  trust  model  best  meets  the  community's  needs, 
a  number  of  organizing  tasks  need  to  be  completed.  They  will  have  to  decide  who  will  be 
the  members  of  the  trust,  what  goals  the  organization  will  pursue,  and  how  best  to  achieve 
those  goals. 

The  tasks  highlighted  below  are  drawn  from  the  Institute  for  Community  Economics' 
model  development  plan  for  community  land  trusts.  The  plan  reflects  ICE's  extensive 
experience  in  providing  technical  assistance  to  CLTs  developing  across  the  country.  While 
ICE's  complete  development  plan  is  far  more  comprehensive,  the  focus  here  is  on  activities 
of  a  working  group  of  individuals  who  have  completed  their  community  research  and 
decided  the  CLT  model  is  most  appropriate  for  their  needs.  The  outline  of  tasks  presented 
here  is  provided  as  a  way  for  community  groups  to  understand  the  time  and  energy  com- 
mitment necessary  to  develop  a  successful  community  land  trust. 

Tasks  can  be  divided  by  three  working  committees  and  presented  to  the  larger  membership 
for  approval. 

1.  The  Legal  Structure/Policy  Committee 

The  members  of  this  committee  draft  a  statement  of  organizing  goals  and  purposes, 
corporation  bylaws  and  articles  of  incorporation  in  preparation  for  non-profit  incor- 
poration. The  goals,  bylaws  and  incorporation  articles  will  reflect  ideas  initially 
discussed  by  the  whole  group  and  will  need  to  be  adopted  by  the  full  membership. 

2.  The  Outreach/Membership  Committee 

The  responsibility  of  members  of  this  committee  is  to  expand  the  organization  by 
identifying  potential  new  members  and  encouraging  them  to  join.  Full  membership 
of  a  CLT  needs  to  include  a  broad  representation  of  community  members.  ICE  rec- 
ommends outreach  to  representatives  of  local  religious  and  civic  organizations,  low- 
and  moderate-income  tenants,  socially  concerned  homeowners,  local  officials,  hu- 
man service  providers,  and  so  on.  Committee  members  draw  up  a  Ust  of  key  indi- 
viduals in  the  community  and  provide  them  with  information  about  the  purpose 
and  goals  of  the  organization  to  encourage  their  participation. 


*The  Community  Land  Trust  Handbook,  p.  164 
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The  outreach /membership  committee  also  provides  for  continuing  education  about 
the  community  land  trust  model  to  the  existing  working  group,  provides  orientation 
to  those  just  joining  the  organization,  and  develops  materials  and  a  strategy  for 
educating  the  community  at  large  about  the  groups'  goals  and  purposes. 

3.  Acquisition/Finance  Committee 

Members  of  the  acquisition /finance  committee  survey  the  local  housing  market  to 
target  potential  housing  stock  or  identify  areas  in  the  greatest  need  of  the  trusts' 
support  and  action.  They  estimate  the  costs  of  acquiring  targeted  properties,  and 
identify  potential  funding  sources.  Based  on  their  research,  they  recommend  criteria 
and  guidelines  for  future  acquisitions. 

E.  Will  the  working  group  need  permanent  staff? 

Even  the  initial  tasks  outlined  above  can  take  a  considerable  period  of  time  to  complete, 
especially  with  the  CLT's  reliance  on  volunteer  members  and  a  growing  membership 
needing  to  be  initiated  into  the  process.  Frequently,  members  will  bring  expertise  to  the 
working  group.  Some  may  have  professional  experience  in  development,  law,  education, 
or  planning.  Others  may  have  lived  in  the  community  all  their  lives  and  have  a  broad 
network  of  relatives,  friends,  and  associates  whom  they  can  ask  to  support  the  CLT.  Many 
members  will  donate  invaluable  amounts  of  personal  time  to  accomplishing  start-up  tasks. 

Yet,  organizations  which  rely  heavily  on  volunteers,  especially  ones  with  as  broad  and 
active  a  mandate  as  CLTs,  can  experience  serious  problems.  Volunteer  members  have 
limits  on  their  time,  volunteers  may  "bum  out"  from  too  extensive  demands  placed  on 
them  by  their  membership;  or  volunteer  members  may  not  be  available  to  move  quickly 
enough  to  acquire  land  in  a  rapidly  changing  neighborhood. 

Most  CLTs  have  sought  funding  to  hire  staff  to  move  the  process  along  more  quickly  or  to 
provide  support  for  the  committees'  work  on  a  day-to-day  basis.  Over  time,  as  the  number 
of  land  holdings  grows,  staff  support  for  development  and  general  contracting,  fiscal 
management,  property  management,  and  monitoring  resales  will  be  necessary. 

F.  What  kind  of  property  does  the  CLT  acquire? 

Depending  on  local  needs  and  potential  funding  sources,  the  acquisition  committee  sur- 
veys the  market  and  recommends  guidelines  for  acquiring  property  in  the  community. 

In  those  communities  where  the  provision  of  affordable  housing  was  the  primary  goal, 
CLTs  have  buUt  new  housing  alone,  worked  with  nonprofits  to  develop  housing  on  vacant 
land,  acquired  existing  land  and  housing  which  they  have  rehabilitated  and  sold  or  rented, 
or  acquired  and  moved  existing  housing  to  new  locations  to  prevent  it  from  being  demol- 
ished. 

In  the  greater  Boston  area,  emerging  CLTs  wiU  have  a  difficult  task  finding  available  prop- 
erties the  organization  can  afford  and  still  make  accessible  to  lower-income  households. 

"the  question,  of  course,  becomes  not  simply  what  the  CLT  can  afford  but  what  the 
intended  leaseholder  can  afford.  If  the  CLT's  purpose  is  to  provide  land  for  low- 
income  people,  it  must  either  find  land  that  can  be  financed  on  terms  the  lease- 
holders can  afford,  or  else  find  a  way  of  subsidizing  the  purchase  from  another 
source."^ 


^The  Community  Land  Trust  Handbook,  p.l75. 
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Based  on  identified  community  needs  and  resources,  CLTs  in  the  MAPC  region  might 
consider  the  following  kinds  of  properties: 

In  urban  and  densely  settled  communities: 

•  small  vacant  lots  available  for  infill  housing; 

•  two-or  three-family  houses,  especially  those  owned  by  absentee  land 
lords; 

•  single  or  two-family  homes  where  elderly  residents  can  no  longer 
afford  taxes  and  maintenance  fees;  (The  CLT  can  purchase  and  lease 
back  units  to  existing  residents  at  affordable  rates  to  allow  them  to 
continue  to  live  in  the  community.) 

•  large  rental  buildings  where  existing  tenants  need  support  to  buy  the 
build  ing  and  form  a  cooperative  or  convert  to  condominium  owner 
ship; 

•  abandoned  buildings. 
In  suburban  communities: 


•  privately  held  land  for  mixed-income  housing  development; 

•  town-owned  land  for  affordable  housing  development; 

•  church-owned  land  for  affordable  housing  development; 

•  existing  housing. 

In  all  kinds  of  communities: 


•  tax  delinquent  properties; 

•  bargain  sales; 

•  conversion  of  existing  surplus  buildings  to  residential  use; 

•  expiring  use  buildings  with  landlords  eager  to  prepay  mortgages; 

•  donated  land  or  buildings. 

G.  How  does  the  CLT  finance  its  operations  for  producing  and  preserving 
affordable  housing? 

To  secure  resources  to  fund  operating  expenses  and  property  acquisitions,  emerging  CLTs 
need  to  devote  time  to  developing  a  financial  plan  which  is  both  creative  and  thorough. 
Through  the  formation  of  a  financing/acquisition  committee,  active  CLT  members  can 
research  funding  sources — public  and  private,  local  and  regional — and  match  available 
resources  with  the  acquisition  goals  of  the  group.  Whatever  the  results  of  their  research, 
CLTs  wiU  find  they  need  to  consider  a  variety  of  forms  of  support  to  meet  their  goals. 

The  community  land  trust  model  represents  an  alternative  form  of  land  tenure  and  tradi- 
tional lending  institutions  have  been  hesitant  about  providing  financing  for  their  projects. 
Their  hesitancy  also  affects  homeowners'  ability  to  secure  mortgages.  To  banks,  lower- 
income  households  present  a  greater  risk  in  lending,  the  split  ownership  between  land  and 
improvements  could  make  foreclosure  difficult  where  the  bank  would  not  have  dear  title 
to  the  property,  and  the  secondary  market,  where  many  banks  resell  their  mortgages,  often 
will  not  accept  mortgages  with  restrictions  affecting  ownership. 

As  CLTs  mature  and  build  a  solid  credit  history,  and  as  the  number  of  CLTs  operating 
across  the  country  grows,  banks  and  those  managing  the  secondary  mortgage  market  may 
begin  to  soften  their  resistence  to  the  land  trust  model  of  ownership.  However,  given  the 
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goals  of  the  CLT  model— to  provide  opportunities  for  affordable  homeownership  to  lower- 
income  people — CLTs  will  continue  to  need  to  find  financing  at  below  market  interest  rates 
and  acquisitions  which  can  be  purchased  at  bargain  prices. 

Emerging  CLTs,  with  their  emphasis  on  organizing,  outreach  and  community-based  mem- 
bership, can  first  look  within  the  organization  for  those  with  valuable  expertise  who  can 
donate  their  services.  For  example,  members  with  legal,  financial,  development,  real  estate, 
and  general  contracting  skills  could  save  the  CLT  from  having  to  hire  professional  consult- 
ants. 

Donations  represent  an  important  source  of  "funding"  for  CLTs.  CLTs  can  seek  donations 
of  land,  buildings,  labor,  or  cash.  Donations  can  come  from  local  church  groups,  individu- 
als who  share  the  goals  of  the  CLT,  private  foundations  and  charities,  or  the  local  commu- 
nity government.  City  or  town-owned  surplus  properties  can  be  deeded  to  the  CLT  for  the 
development  of  affordable  housing. 

Recently,  there  has  been  growing  public  support  for  the  community  land  trust  model  at 
both  local  and  state  levels.  As  the  case  studies  will  show,  local  city  and  town  governments 
have  set  aside  land,  provided  zoning  incentives,  or  voted  to  use  block  grant  monies  for 
affordable  housing  purchase  or  development  by  emerging  community  land  trusts.  In  two 
cases,  the  Massachusetts  Executive  Office  of  Communities  and  Development  has  awarded 
grants  to  help  communities  establish  local  CLTs. 

In  a  recent  newsletter,  ICE  noted  other  CLTs  that  had  received  public  support. 

Several  urban  CLTs  received  Community  Development  Block  Grant  funds  for 
rehabilitating  properties  and  general  administration. 

State  housing  finance  agencies  in  Maine  and  Vermont  provided  low-interest 
mortgages  to  leaseholders  on  CLT  properties. 

The  Connecticut  Legislature  appropriated  four  million  dollars  for  CLT  land 
acquisition. 

The  Vermont  Legislature  increased  appropriations  for  community  and  conservation 
land  trusts  by  twenty  million  doUars. 

Burlington,  Vermont  provided  a  special  appropriation  of  $200,000  for  CLT 
acquisitions. 

Berkeley,  California  provided  the  CLT  with  a  loan  from  the  city's  pension  fund. 

On  the  next  pages,  we  have  listed  some  of  the  expenses  CLTs  will  be  likely  to  incur,  and 
have  suggested  potential  sources  of  funding  to  explore  further. 
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H.  How  does  a  community  land  trust  set  priorities  as  to  whom  will  benefit  from  its 
resources? 

Communities  are  seeking  ways  to  provide  affordable  housing  for  people  within  the  com- 
munity. A  distinctive  feature  of  CLTs  is  their  primary  commitment  to  those  whose  shelter 
needs  are  greatest  and  whose  needs  are  not  met  by  the  private  housing  industry.  How 
each  community  defines  that  group  varies. 

Affordable  housing  task  forces  in  MAPC's  suburban  communities  often  mention  their 
concern  for  the  children  of  existing  residents,  first-time  homebuyers,  young  families  with 
children,  people  working  within  the  community  who  provide  services  to  existing  residents 
— firemen,  police,  teachers,  or  town  employees.  And,  these  communities  frequently  men- 
tion their  desire  to  provide  alternative  housing  opportunities  for  their  communities'  aging 
population. 

Some  communities  express  concern  about  lower-income  people  as  a  more  generic  group  ~ 
those  who  have  either  been  locked  out  of  the  private  housing  market  by  the  recent  escala- 
tion in  housing  prices,  or  those  who  have  recently  been  displaced  or  made  homeless  by 
condominium  conversions,  gentrification,  or  public  improvements  which  have  fostered 
change  in  their  neighborhoods.  In  lower-income  neighborhoods  a  community  land  trust 
might  be  formed  to  prevent  the  further  displacement  of  existing  residents,  and  to  provide 
opportunities  for  those  forced  out  to  return. 

Communities  or  advocates  within  some  communities  have  expressed  concern  about  the 
need  for  preserving  or  encouraging  diversity  within  the  community — providing  housing 
opportunities  for  people  of  different  ages,  incomes,  races,  and  family  structure. 

As  a  community  establishes  its  goals  for  the  CLT,  members  can  work  together  to  identify 
pressing  community  needs  and  establish  priorities  for  those  who  will  be  eligible  for  the 
trust's  resources.  Each  community  will  need  to  establish  its  own  specific  criteria  and  a 
method  for  applying  them.  The  Institute  for  Community  Economics  has  hsted  a  number  of 
criteria  CLTs  they  have  worked  with  have  considered: 

•  "Applicant's  need. 

•  Special  skills  and  resources  necessary  for  productive  use  of  the  land  (an 
important  criterion  when  agricultural  or  forest  land  is  being  leased). 

•  Applicant's  ability  to  handle  the  necessary  costs  of  the  arrangement. 

•  Applicant's  history  in  the  community:  length  of  residence,  record  of  service 
or  involvement  in  community  affairs. 

•  Applicant's  commitment  to  CLT  principles,  and  prior  involvement  with  CLT. 

•  CLT's  broader  concern  with  supporting  some  diversity  within  the  commu- 
nity— with  meeting  the  needs  of  different  age  groups,  ethnic  groups,  etc. 

•  When  other  factors  are  equal:  a  first-come,  first-served  criterion,  or  some  sort 
of  lottery,  so  that  people  will  feel  that  they  have  been  fairly  treated."* 

L  How  does  a  community  land  trust  limit  members'  equity  when  housing  located  on 
trust-owned  lands  is  sold? 

The  community  land  trust  model  is  predicated  on  the  notion  that  equity  which  accrues  on 
real  property  is  not  only  the  result  of  individuals'  efforts  to  improve  the  property  on  which 
they  live,  but  also  results  from  market  forces  and/or  public  improvements  made  by  the 
larger  community. 


^The  Community  Land  Trust  Handbook,  p.  209. 
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The  tasks  of  the  CLT  dedicated  to  providing  affordable  homeownership  for  existing  mem- 
bers as  well  as  protecting  its  affordability  for  future  residents  are: 

•  to  determine  what  amount  of  equity  individuals  will  be  allowed  to  claim 
when  housing  is  sold, 

•  to  ensure  members  understand  fully  the  limits  being  placed  on  their  ability  to 
profit  from  future  property  sales, 

•  to  construct  a  ground  lease  document  which  adequately  protects  the  property 
interests  of  both  individual  homeowners  and  the  trust,  and 

•  to  make  provisions  for  another  non-profit  entity  to  enforce  resale  restrictions 
and /or  acquire  their  interest  in  the  property  should  the  trust  disband. 

The  CLT,  through  provisions  in  the  ground  lease,  controls  how  individual  members'  im- 
provements on  trust  held  land  can  be  resold.  In  most  cases,  the  CLT  retains  an  option  to 
buy  a  leaseholder's  house  at  a  predetermined  price  or  at  the  price  fixed  by  a  formula  at  the 
time  the  ground  lease  agreement  is  originally  signed.  If  the  CLT  does  not  exercise  its 
option,  the  lease  holder  may  sell  the  home  to  another  eligible  household  who  agrees  to 
abide  by  the  restrictions  in  the  lease.  (In  some  CLTs  other  members  will  be  waiting  for  an 
available  home  and  will  purchase  the  unit  from  the  departing  member.) 

As  we  have  highlighted  in  this  report,  CLTs  operate  in  very  different  communities  and 
have  access  to  a  range  of  different  resources.  They  create  different  models  of  housing, 
provide  varying  amounts  of  support  to  individual  homeowners,  and  focus  their  efforts  on  a 
broader  range  of  populations  than  the  other  two  models  presented  here.  For  these  reasons, 
the  membership  of  each  CLT  will  need  to  consider  carefully  which  formula  can  best  meet 
their  objectives,  protect  their  interests  and  efforts,  and  also  provide  a  "fair"  return  to  indi- 
vidual homeowners.  The  Institute  of  Community  Economics  is  currently  writing  a  legal 
manual  for  community  land  trusts.  One  section  will  consider  different  formulae.  They  also 
have  examples  of  formulae  used  by  CLTs  across  the  country.  We  recommend  that  new 
CLTs  seek  their  help  in  establishing  appropriate  formulae  for  restricting  equity  on  the 
resale  of  houses  on  trust  owned  lands. 

As  with  each  of  the  other  models  presented  in  this  report,  none  of  the  equity  restrictions  are 
self  enforcing,  nor  can  organizations  leave  oversight  tasks  to  title  insurers  or  mortgage 
underwriters.  It  is  important  for  the  CLT  to  provide  potential  homeowners/leaseholders 
with  a  thorough  review  of  the  ground  lease  document.  Leaseholders  must  fully  under- 
stand the  ramifications  of  the  restrictions  placed  in  the  lease  on  their  ability  to  profit  from 
the  sale  of  their  homes  and  to  recoup  improvements  made  during  their  tenure.  CLTs  must 
also  monitor  resales  as  they  occur  to  ensure  leaseholders  comply  fully  with  the  provisions 
of  the  lease.  And,  in  the  case  of  homeowner  defaults,  CLTs  must  seek  the  ability  to  cure  the 
default  before  the  bank  takes  possession  of  the  building. 

Readers  are  reminded  that  a  full  discussion  of  the  legal  issues  relating  to  the  enforcement 
of  ground  leases  as  a  mechanism  for  limiting  the  equity  on  improvements  on  trust  held 
lands  can  be  found  in  Part  1,  Section  n  of  this  report. 
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Community  Land  Trusts 

in  the  MAPC  Region:  Three  Case  Studies 

There  are  a  number  of  community  land  trusts  dedicated  to  providing  more  affordable 
housing  opportunities  for  lower-income  people  in  communities  across  Massachusetts/ 
Most  are  fledgling  organizations  involved  in  efforts  to  incorporate,  expand  membership, 
define  goals  and  initiate  affordable  housing  programs. 

In  this  section,  three  case  studies  are  presented: 

•  The  Boston  Citywide  Land  Trust — an  urban  land  trust  focusing  primarily 
on  rehabilitating  existing  housing  in  city  neighborhoods  where  the  needs  of 
lower-income  people  go  unmet  by  other  public  and  nonprofit  organizations. 

•  The  Framingham  Community  Land  Trust — a  young  land  trust  in  a  settled 
community  focusing  on  purdiasing  and,  where  necessary,  renovating  exist- 
ing two-family  or  small  multi-family  structures  into  a  scattered-site  limited 
equity  cooperative  for  lower-income  residents. 

•  The  efforts  of  three  communities  along  Route  495  to  consider  a  regional 
community  land  trust  as  a  mechanism  for  balancing  the  needs  of  producing 
and  protecting  new  affordable  housing  while  also  preserving  open  space  and 
environmentally  sensitive  resources. 

These  cases  were  chosen  because  they  all  are  located  in  the  greater  Boston  metropolitan 
region  and  deal  with  similar  housing  market  constraints.  Yet,  each  varied  considerably  on 
a  number  of  important  dimensions:  who  initiated  the  land  trust  idea,  what  role  local  gov- 
ernments played  (or  did  not  play)  and  why,  and  what  specific  goals  or  priorities  each  set 
for  their  initial  efforts. 

We  need  to  caution  the  reader,  however,  that  this  small  sample  of  cases  is  biased  because  it 
examines  only  new  organizations.  Communities  seriously  considering  the  community 
land  trust  model  should  look  beyond  these  examples  to  more  established  CLTs  in  order  to 
understand  the  level  of  community  support  trusts  can  garner  and  the  capacity  they  have  to 
create  housing  and  provide  critical  community  resources  over  time.  We  strongly  recom- 
mend the  reading  of  The  Community  Land  Trust  Handbook  prepared  and  distributed  by 
the  Institute  of  Community  Economics,  as  well  as  newer  case  studies  of  community  land 
trusts  that  ICE  has  prepared. 


Massachusetts  communities  which  have  existing  CLTs  include:  Boston,  Colrain,  East  Cambridge, 
Falmouth,  Framingham,  Gloucester,  Great  Barrington,  Greer\field,  Lawrence,  Northampton,  Springfield,  and 
Worcester. 
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Boston  Citywide  Land  Trust 
The  Local  Climate 

Boston's  recent  period  of  economic  growth  has  placed  enormous  pressures  on  long  time, 
lower-income  residents  of  the  city's  neighborhoods.  While  corporate  expansion  in  the 
downtown  area  has  provided  thousands  of  new  jobs  for  professional  white  collar  workers, 
manufacturing  industries  have  been  closing  their  doors  and  fleeing  the  city  in  record  num- 
bers. New  clerical  and  service  industry  opportunities  spawned  by  the  downtown's  corpo- 
rate growth  offer  only  minimum  wages  and  limited  job  security  for  the  displaced  blue 
collar  workers. 

The  shift  from  manufacturing  center  to  international  corporate  headquarters  has  had  an 
uneven,  yet  inevitable  impact  on  the  housing  stock  of  the  city's  neighborhoods.  In  some 
areas,  rapid  gentrification  occurred — forcing  existing,  lower-income  residents  out  of  rental 
units  as  landlords  converted  buildings  to  luxury  condominiums,  and  as  "urban  pioneers" 
moved  in  to  "save"  historic  buildings  from  decay.  In  other  areas,  a  continual  process  of 
landlord  abandonment,  arson  for  profit,  and  the  concurrent  reduction  in  city  services 
turned  entire  neighborhoods  into  wastelands. 

As  these  now  familiar  urban  processes  advanced,  neighborhood-based,  community  devel- 
opment corporations  (CEX^s)  throughout  the  city  worked  to  stem  the  displacement  of 
existing  residents  and  to  stabilize  deteriorating  neighborhoods.  They  have  been  most 
successful  in  creating  new,  affordable  housing  opportunities  for  lower-income  residents. 

In  this  climate  the  Boston  Citywide  Land  Trust  (BCLT)  was  formed. 

Who  Initiated  the  Creation  of  the  Boston  Citywide  Land  Trust? 

Securing  land  and  buildings  and  providing  enough  subsidies  to  enable  lower-income 
households  to  continue  to  stay  in  their  communities  was  a  difficult  task  for  the  CDCs. 
They  needed  a  v^ehicle  through  which  these  units  could  remain  affordable  not  only  to 
existing  residents  but  for  future  residents  as  well. 

In  1985,  a  group  of  community-based  non-profit  organizations  formed  the  Boston  Citywide 
Land  Trust  with  technical  assistance  from  the  Institute  for  Community  Economics.  The 
BCLT  was  originally  envisioned  as  a  network  of  neighborhood  CDCs,  set  up  to  hold  land 
in  perpetuity,  provide  ground  leases  to  owners  of  homes  or  apartment  buildings  on  the 
land,  and  monitor  resales  of  the  affordable  properties.  The  Land  Trust  would  act  as  an 
advocate  on  behalf  of  its  members,  moving  land  out  of  the  speculative  market,  holding  it 
until  the  local  CDC  could  develop  or  rehabilitate  the  property  for  lower-income  residents. 
It  would  provide  the  critical  time  needed  for  existing  tenants  in  newly  purchased  buildings 
to  make  decisions  about  forming  a  cooperative,  converting  to  condominiums  or  remaining 
in  a  rental  building.  The  city  could  place  land  or  existing  units  with  the  Land  Trust,  while 
the  local  neighborhood  CDC  planned  its  (re)  development  for  community  use. 
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Membership  and  Organizational  Structure 

Like  other  community  land  trusts,  the  BCLT  was  originally  organized  with  a  lean  staff 
which  would  rely  upon  the  expertise  of  its  large,  active  advisory  board.  The  board  would 
be  comprised  of  volunteer  technical  advisors  from  the  CDCs  and  throughout  the  City,  who 
could  evaluate  the  track  records  of  CDCs  applying  to  build  new  affordable  units  on  land 
held  by  the  Trust  and  could  oversee  the  development  and  management  of  the  units.  As 
membership  expanded,  subcommittees  would  assume  some  of  the  functions  now  carried 
out  by  its  original  founding  members  who  comprise  the  executive  board. 

However,  the  BCLT  differs  from  other  CLTs  reviewed  in  this  report  in  a  number  of  ways: 

L       Whereas  the  members  of  other  CLTs  are  individuals  who  share  the  organiza- 
tion's goals,  the  BCLT  is  an  organization  of  organizations.  Today  the 
BCLT  is  open  to  all  organizations  whose  primary  purpose  is  the  improvement 
of  the  quality  of  life  for  all  low-  and  moderate-income  residents  of  the  city  of 
Boston.  Eventually,  its  membership  will  include: 

l/3=representatives  from  CDCs  and  nonprofits; 
l/3=representatives  from  multi-service  agencies  and 
foundations; 

l/3=representatives  from  associations  of  user  members 
(residents  of  BCLT  lands). 

Currently,  the  membership  is  comprised  of  local  community  development 
corporations,  an  open  space  group  (Boston  Urban  Gardeners)  and  several 
multi-service  agencies  (The  United  South  End  Settlements,  The  Ecumenical 
Social  Action  Committee,  City  Life).  Its  most  active  board  members  are  CDC 
directors.  The  Land  Trust  is  still  reaching  out  to  the  dty's  service  organiza  - 
tions  to  expand  that  component  of  its  membership.  As  properties  are  ac- 
quired, residents  of  land  trust  property  will  become  land  trust  members  by 
forming  community  associations,  and  will  hold  an  equal  one-third  share  of 
the  board  seats. 

2.       Unlike  the  other  CLTs  which  have  often  been  initiated  by  or  with  the  active 
support  of  local  governmental  representatives  who  hold  seats  on  the  land 
trusts  board,  the  BCLT  membership  does  not  have  City  Hall  representation. 

The  First  Years 

The  Boston  Citywide  Land  Trust  formed  in  1985.  Staff  includes  its  current  Executive  Direc- 
tor, Anne  Reitmayer,  and  a  recently  hired  project  director.  (Nikki  Fliones,  a  founding 
member,  served  as  the  Interim  Director  from  1985  until  1987). 

The  BCLT  received  start-up  and  operating  support  from: 

•  The  Institute  for  Community  Economics  (ICE) — technical  assistance  grant, 

•  Boston  Public  Facilities  Department  (PFD)— CDBG  funding, 

•  United  South  End  Settlements  (USES) — office  space,  secretarial  support, 
office  supplies  and  telephone,  and 

•  small  private  foundations. 

As  the  BCLT  evolved,  it  has  taken  a  more  active  role  in  acquiring  and  developing  property 
than  was  first  envisioned  by  its  founders.  In  its  1988  Organizational  Report,  four  primary 
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functions  were  noted: 

1.  acquisition  and  removal  of  property  from  the  market, 

2.  development  of  the  acquired  property  in  collaboration  with  community 
developers, 

3.  preservation  of  the  affordability  of  the  developed  housing  through  equity 
resale  and  use  restrictions  contained  in  a  ground  lease  arrangement,  and 

4.  monitoring  compliance  with  the  terms  of  the  ground  lease. 

The  BCLT  has  developed  a  process  for  targeting  neighborhoods  and  selecting  properties  to 
acquire.  Potential  sites  include: 

•  properties  that  can  be  economically  redeveloped  or  rehabilitated  as  afford- 
able housing, 

•  large  developments  where  the  loss  of  the  affordable  units  would  have  a 
negative  impact  on  the  neighborhood, 

•  properties  in  areas  of  the  city  where  other  entities  are  not  available  to  help  to 
secure  the  housing, 

•  single  room  occupancy  buildings  (SROs)  threatened  by  conversion,  in  areas 
where  non-profits  which  focus  on  SROs  are  not  available, 

•  distressed  rental  properties  where  tenants  are  interested  in  cooperative 
conversions, 

•  privately-owned  affordable  units  where  existing  homeowners  can  no  longer 
maintain  their  properties, 

•  city-owned  property. 

Recent  projects  include: 

•  Acquisition,  rehabilitation,  and  conversion  of  a  three-family  house  to  coop- 
erative ownership,  in  collaboration  with  the  Jamaica  Plain  Neighborhood 
Development  Corporation  (NEX^).  The  BCLT  acquired  the  property  from  the 
city  and  secured  construction  financing.  NDC  managed  the  rehabilitation, 
selected  residents  and  will  provide  co-op  training.  (Further  information 
about  this  project  is  available  in  the  case  study  section  on  cooperatives.) 

•  Project  sponsorship  and  eventual  land  ownership  of  a  proposed  cooperative 
for  low-income  single  mothers.  The  housing  to  be  developed  will  be  linked 
with  job  training  and  the  provision  of  other  required  human  services.  The 
BCLT  is  working  in  collaboration  with  Boston  Self  Sufficiency  (program 
development),  the  Women's  Institute  of  Housing  and  Economic  Develop- 
ment, Inc.  (development  consultant).  Family  Service  of  Greater  Boston  (proj- 
ect developer),  the  City  of  Boston  (donation  of  land). 

•  Acquisition,  interim  ownership,  renovation,  and  conversion  of  70  units  of 
housing  in  11  buildings  in  Lower  Roxbury  to  cooperative  ownership.  Once 
renovations  are  completed  and  residents  receive  training  on  cooperative  own- 
ership, existing  tenants  will  be  able  to  buy  shares  of  stock  in  the  cooperative, 
own  the  building,  and  lease  the  land  from  BCLT.  The  Trust  will  continue  to 
own  the  land. 

•  Acquisition,  preservation,  interim  ownership  and  management  of  124  single 
occupancy  units  in  the  Beacon  Hill  area  of  Boston  to  ensure  the  continued 
tenancy  of  existing  low-  and  moderate-income  residents,  15%  of  whom  are 
elderly  and  15%  of  whom  rely  on  outpatient  services  from  the  nearby  Linde- 
mann  Mental  Health  Center. 
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•         Proposed  acquisition  and  redevelopment  of  217  residential  units  in  the 
Audubon  Circle  area  of  Boston.  The  completed  project  would  become  a 
mixed-income  development  with  one-third  of  the  units  set  aside  for  low- 
income  residents,  one-third  for  moderate-income  residents,  and  one-third 
sold  at  market  rates.  The  plan  calls  for  a  mix  of  one-third  single  occupancy 
units  or  group  care  facilities,  one-third  rental  and /or  limited  equity  coopera- 
tive ownership,  and  one-third  condominum  ownership.  The  BCLT  is  work- 
ing in  collaboration  with  the  Boston  Redevelopment  Authority  and  the 
Audubon  Circle  Neighborhood  Association  on  the  plan. 

In  addition  to  playing  a  significant  development  role  in  the  above-  mentioned  affordable 
housing  projects,  the  Boston  Citywide  Land  Trust  is  exploring  ways  it  can  further  its  envi- 
sioned role  as  an  organization  which  can  ensure  the  long  term  affordability  of  housing 
across  the  city.  The  BCLT  is  discussing  potential  future  activities  with  the  staff  at  the  Bos- 
ton Public  Facilities  Department  which  controls  vacant  city-owned  land,  and  with  the 
Dudley  Street  Neighborhood  Initiative  which  controls  the  development  in  the  Dudley 
triangle  area.  And  the  Trust  is  currently  working  with  the  Cooperative  Housing  Task  Force 
to  develop  a  model  for  using  ground  leases  with  limited  equity  cooperatives. 

Given  its  unique  structure,  the  BCLT  is  in  an  ideal  position  to  support,  enhance,  and  ex- 
pand on  the  work  of  existing  housing  organizations  in  the  city.  It  is  just  beginning  to  build, 
through  its  initial  acquisitions  and  joint  ventures,  the  kinds  of  networks  which  can  make 
such  collaborations  extremely  effective. 

Continued  Financing  and  Support 

At  present,  the  BCLT  is  developing  a  financial  plan  which  will  enable  the  organization  to 
be  financially  independent  in  1988.  The  Land  Trust  will  need  funding  for  continued  staff- 
ing and  project-related  costs.  Monies  available  from  small  foundations  and  from  lease  fees 
on  Trust  held  properties  will  not  be  enough.  (The  costs  of  land  acquisition  and  payment  of 
property  taxes  in  Boston,  along  with  the  depth  of  the  subsidies  needed  to  make  housing 
affordable,  present  difficult  problems  for  the  Land  Trust.  Lease  fees,  if  they  are  to  cover 
mortgage  costs  on  the  land  and  the  prevailing  real  estate  taxes,  would  make  the  cost  of  the 
housing  too  expensive  for  those  the  Land  Trust  is  trying  to  help.) 

For  current  acquisitions  and  development  activity,  the  BCLT  has  relied  on  a  number  of  city, 
state,  and  private  resources.  These  include: 

City  of  Boston,  Public  Facilities  Department: 
city-owned  land, 

MAP/TAP  grant  for  technical  assistance  and  to  increase  staff  capacity. 

Gap  Financing  Program 
Neighborhood  Housing  Trust: 

linkage  funds 
Boston  Housing  Partnership: 

707  Rent  subsidies 
Community  Economic  Development  Action  Corporation  (CEDAC): 

technical  assistance, 

loans  for  site  control 
State  Housing  Innovations  Fund  (EOCD): 

permanent  financing  for  cooperatives 
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State  Housing  Abandonment  Program  (EOCD): 

acquisition  funds 
Massachusetts  Government  Land  Bank: 

permanent  financing  for  cooperatives 
Institute  for  Community  Economics: 

construction  loans 

Problems  and  Issues  Facing  the  Boston  Citywide  Land  Trust 

1.  The  current  staffing  of  the  Trust  is  inadequate  to  handle  the  acquisition  and 
housing  development  role  it  is  now  assuming.  Once  additional  properties  are 
acquired  and  more  land  is  held  by  the  Trust,  monitoring  of  resales  and  other 
lease-related  activities  will  also  expand.  Funding  for  new  staff  will  need  to  be 
identified  and  secured. 

2.  The  BCLT  has  been  refining  its  relationship  with  community  development 
organizations  throughout  the  city.  As  the  Land  Trust  has  taken  on  the  devel- 
oper role,  it  has  purposely  targeted  properties  in  city  neighborhoods  where 
no  non-profits  exist,  or  where  an  active  organization  is  unable  to  acquire  the 
available  property  itself.  It  has  also  worked  together  with  neighborhood 
organizations  to  fund  the  rehabilitation  and  conversion  of  rental  housing  to 
tenant  cooperatives.  The  nature  of  the  relationship  that  the  BCLT  builds  with 
existing  community-based  organizations  will  play  an  important  part  in  deter- 
mining the  variety  of  roles  the  Trust  will  be  able  to  assume  in  the  future. 

3.  For  the  BCLT  to  continue  to  build  upon  its  early  successes  of  providing 
permanently  affordable  housing  for  the  city's  neediest  residents,  it  will  need 
to  secure  a  steady  stream  of  financing  for  new  development  activities.  Like 
other  organizations  seeking  to  create  permanently  affordable  housing,  these 
funds  are  scarce.  The  BCLT  will  need  to  play  an  active  role  in  educating  con- 
ventional lenders  about  limited  equity  housing  and  encourage  them  to  invest 
in  its  production.  Further,  the  BCLT  needs  to  lobby  the  state  and  city  for 
their  continued  support  and  convince  them  to  increase  the  share  of  funds 
earmarked  for  the  development  of  permanently  affordable  housing  by  the 
non-profit  community. 


126 


Framingham  Community  Land  Trust.  Clean-up  party,  June  1988.  Preparing  house  for  occupancy. 
(Photo:  Darlene  Assencoa) 


Framingham  Community  Land  Trust 
The  Local  Climate 

In  Framingham,  a  number  of  economic  factors  provided  the  impetus  for  the  creation  of  a 
community  land  trust.  Like  other  communities  in  the  metropolitan  Boston  area,  Framing- 
ham experienced  a  rapid  inflation  of  housing  prices  over  the  past  10  years.  Many  seeking 
to  purchase  homes  in  the  town  have  found  the  cost  of  ownership  beyond  their  reach. 

Many  renters,  for  whom  Framingham's  large  supply  of  units  has  provided  a  less  expensive 
form  of  shelter  in  the  past,  have  experienced  recent  rent  increases  almost  comparable  to  the 
rise  in  homeownership  costs.  The  stability  of  the  current  supply  of  rental  units  is  threat- 
ened by  a  moratorium  on  new  rental  housing  construction,  pressures  to  convert  existing 
units  to  market-rate  condominums,  and  the  potential  loss  of  rental  units  constructed  20 
years  ago  by  private  developers  using  federal  subsidies.  Owners  of  nearly  600  such  units 
can  opt  to  prepay  their  mortgages  at  the  20  year  point  and  thereby  end  the  use  restrictions 
which  require  them  to  make  the  units  available  to  lower-income  residents. 

Although  the  state  has  developed  new  programs  to  address  the  problem,  communities  find 
that  new  affordable  housing  development  faces  the  same  constraints  as  conventional  devel- 
opment. Many  of  the  existing  programs  offer  only  short-term  solutions  to  what  appears  to 
be  a  continuing  housing  problem. 

The  result  of  all  these  factors  has  been  the  displacement  or  threatened  displacement  of 
lower-income  households,  a  growing  number  of  homeless  individuals  and  families,  and  the 
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exclusion  of  new  moderate-income  households  from  the  community. 

Who  Initiated  the  Creation  of  the  Framingham  Community  Land  Trust? 

As  the  human  and  economic  costs  of  the  town's  housing  condition  became  apparent,  local 
coalitions  concerned  with  the  needs  and  plight  of  lower-income  households  formed.  The 
town  government  and  planning  officials  sought  ways  to  address  these  concerns  with  the 
community's  resources,  as  well.  Together,  these  groups  began  a  search  for  potential  solu- 
tions. 

The  Framingham  Community  Land  Trust  (FCLT)  was  proposed  collaboratively  by  the  past 
Director  of  the  Framingham  Planning  Department,  Frederick  Taintor,  and  the  South  Mid- 
dlesex Opportunity  Council  (SMOC)  Director,  James  Cuddy.  Those  working  to  produce 
more  affordable  housing  in  the  community  and  those  advocating  for  low-income  and 
homeless  people  suggested  the  use  of  the  Community  Development  Block  Grant  (CDBG) 
funds  as  seed  money  for  the  trust's  first  acquisitions.  They  felt  the  CLT  model  would  be  a 
cost-effective  use  of  these  federal  funds.  Rather  than  using  the  money  to  subsidize  units 
year  after  year,  the  coalition  wanted  to  create  a  mechanism  that  would  allow  them  to  pro- 
duce permanently  affordable  housing. 

Financing  and  Support 

In  April  1987  the  Framingham  town  meeting  voted  to  award  $100,000  from  Community 
Development  Block  Grant  funds  to  the  Framingham  Community  Land  Trust  as  seed 
money  for  affordable  housing  acquisition. 

The  initial  working  group  contacted  the  Institute  for  Community  Economics  in  Greenfield 
and  received  a  technical  assistance  grant  to  help  them  organize  the  trust.  SMOC  and  the 
Framingham  Planning  Department  provided  office  space,  professional,  administrative  and 
secretarial  support,  access  to  phones,  copying  facilities,  etc.  to  the  new  land  trust. 

SMOC  applied  for  and  received  Special  Projects  Grants  from  the  state's  Executive  Office  of 
Communities  and  Development  (EOCD)  in  1987  and  again  in  1988  to  cover  the  salary  of  a 
staff  person  to  serve  the  land  trust  and  to  assist  with  housing  projects  initiated  by  SMOC's 
non-profit  housing  corporation. 

The  South  Middlesex  Nonprofit  Housing  Corporation  (SMNPHC)  surveyed  real  estate 
opportunities  in  the  community  for  the  FCLT.  Once  an  appropriate  property  was  located, 
SMNPHC  assisted  the  land  trust  in  making  its  first  acquisition.  The  FCLT  provided 
$75,000  from  its  original  CDBG  funds  from  the  Town  for  the  purchase  of  the  land, 
SMNPHC  secured  a  bank  mortgage  for  $110,000  to  purchase  the  two- family  house,  and  the 
FCLT  provided  a  $25,000  no  interest  second  mortgage  to  SMNPHC  for  the  building. 

The  Framingham  Savings  Bank  provided  the  mortgage.  The  bank  reduced  closing  costs  as 
part  of  its  obligations  under  the  Community  Reinvestment  Act  (CRA),  a  federal  law  which 
requires  banks  to  put  money  back  into  the  community  it  serves. 

Staffing 

Emily  Rothschild  was  appointed  as  part-time  staff  person  to  the  FCLT.  One-half  to  two- 
thirds  of  her  time  is  spent  on  land  trust  activities.  She  serves  the  three  subcommittees 
responsible  for  developing  policy,  expanding  membership,  and  securing  financing  for  trust 
activities.  She  also  serves  as  project  director  for  the  Trust's  first  property. 


128 


The  Framingham  Planning  Departn-ient  and  SMOC  will  continue  to  provide  professional 
services  and  administrative  support  until  the  FCLT  is  fully  established  and  self-sufficient. 

Membership  and  Organization  Building 

A  broad  cross-section  of  the  community  came  together  to  form  the  Framingham  Commu- 
nity Land  Trust.  The  FCLT  includes  members  from  the  Framingham  Housing  Authority, 
the  Planning  Department,  SMOC,  the  Community  Development  Com.mittee,  the  Framing- 
ham Tenants  Organization,  the  Affordable  Housing  Coalition,  and  the  Women's  AlUance. 
In  addition,  local  clergy,  tenants,  homeowners,  and  other  residents  concerned  about  local 
housing  needs  have  become  active  participants  in  the  land  trust.  According  to  the  Trust's 
first  annual  report  in  April  1988,  membership  totaled  more  than  35  people,  with  about  30 
actively  participating  members. 

As  part  of  the  agreement  in  receiving  CDBG  funds  from  the  town,  a  three-year,  nine  mem- 
ber Transitional  Board  of  Trustees  was  appointed  by  the  Framingham  Board  of  Selectmen, 
SMOC  and  the  Affordable  Housing  Committee.  Each  appointed  three  representatives  to 
serve  on  the  Board.  However,  like  other  CLTs  which  are  community-based  and  advocacy 
intentioned,  the  eventual  membership  will  be  composed  of  one-third  user  members  (mem- 
bers who  lease  land  from  the  CLT),  one-third  general  members  (community  members  who 
join  the  land  trust),  and  one-third  of  the  members  will  be  community  representatives  ap- 
pointed by  the  CLT  trustees,  with  recommendations  from  the  town,  community  groups, 
and  SMOC. 


Early  Stages  of  Development  -  The  First  Year 

During  the  first  year,  the  working  group  learned  more  about  the  CLT  model  and  how  it  has 
worked  in  other  communities.  The  focus  of  this  educational  process  has  been  on  how  this 
model  of  property  ownership  differs  from  fee  simple  homeownership,  what  implications 
this  view  of  property  has  for  community  development  activities,  and  the  ways  in  which  the 
activist  roots  of  the  CLT  as  an  organization  differ  from  other  non-profit  housing  develop- 
ment corporations.  The  group  established  a  set  of  organizational  goals  and  adapted  a  set  of 
bylaws  from  model  documents  developed  by  the  Institute  for  Community  Economics  as  a 
first  step  towards  incorporation. 

As  membership  expanded,  three  subcommittees  were  formed  to  further  the  development 
of  the  Land  Trust.  The  Structure /Policy  Committee  is  responsible  for  developing  Land 
Trust  policies  and  reviewing  the  structure  of  the  organization.  The  committee  developed 
incorporation  documents  ~  articles  of  incorporation  and  bylaws — as  well  as  resident  appli- 
cation procedures  for  Trust-owned  lands  and  the  land  lease  agreement.  The  Membership/ 
Chitreach  Committee  informs  the  community  about  the  Land  Trust  and  encourages  com- 
munity members  to  join.  The  Finance/ Acquisition  Committee  established  acquisition 
priorities,  surveys  the  local  housing  market,  researches  potential  sources  of  public  and 
private  financing  for  acquisitions  and  promoting  resident  ownership  opportunities,  recom- 
mends appropriate  properties  for  the  Board  to  purchase,  and  works  to  secure  financing 
once  they  are  approved. 

Acquisitions 

Framingham's  priorities  for  acquisitions  include  multi-family  structures,  two-family  houses 
with  3+  bedrooms,  and  possibly,  threatened  federally-owned  properties  where  tenants  may 
be  interested  in  forming  a  cooperative  or  applying  for  condominum  conversion.  The 
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membership  of  the  CLT  has  decided  to  focus  on  homeownership  models  rather  than  rental 
housing,  as  they  are  not  interested  in  becoming  long-term  managers  of  rental  properties. 

In  weighing  the  options  for  different  acquisitions,  the  CLT  established  criteria  for  their 
decision  making.  They  would  take  into  account:  (1)  the  needs  and  desires  of  existing 
occupants  in  any  unit  under  consideration,  (2)  the  kinds  of  housing  available  in  Framing- 
ham,  (3)  financing  available,  and  (4)  resources  of  targeted  income  groups. 

In  the  spring  of  1 988,  an  empty  two-family  house  with  two  three-bedroom  units  was  ac- 
quired through  a  joint  venture  between  the  South  Middlesex  Non-Profit  Housing  Corpora- 
tion and  the  Framingham  Community  Land  Trust.  The  building  did  not  need  major  reha- 
bilitation. The  FCLT  screened  and  selected  tenants  who  will  lease  the  units  until  more 
buildings  are  purchased  and  a  scattered-site  cooperative  can  be  formed.  At  that  time, 
ownership  of  the  units  will  be  transferred  to  tenants  who  want  to  purchase  their  units. 

Having  expended  its  initial  CDBG  seed  money,  the  FCLT  will  need  to  identify  new  sources 
of  funding  to  acquire  additional  properties. 


Framingham  Community  Land  Trust.  Adults  and  children  from  the  community,  including  the  land  trust's  first  tenants, 
help  put  finishing  touches  on  the  house.  Major  rehabilitation  work  was  done  by  professional  contractors. 
(Photo:  Darlene  Assencoa) 

Collaboration  with  the  South  Middlesex  Non-Profit  Housing  Corporation 

For  this  first  purchase,  the  FCLT  was  reliant  not  only  on  the  Town's  allotment  of  CDBG 
funds,  but  also  on  the  SMNPHC's  ability  to  secure  bank  financing.  The  young  Land  Trust 
has  also  been  able  to  call  on  SMNPHC  for  other  specialized  skills — assessing  properties 
under  consideration  for  purchase,  building  renovation  oversight,  and  property  manage- 
ment. This  first  joint  venture  allowed  both  organizations  to  further  their  goal  of  providing 
and  protecting  affordable  housing  for  lower-income  Framingham  residents. 
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As  a  result  of  their  initial  collaboration,  the  Framingham  Community  Land  Trust  and  the 
South  Middlesex  Non-Profit  Housing  Corporation  developed  a  process  for  joint  property 
acquisitions  which  may  make  future  purchases  easier. 

Problems  and  Issues  Facing  the  Framingham  CLT 

1.  Because  the  CLT  working  group  was  originally  dominated  by  technicians 
who  were  the  CLT's  founders — professional  planners,  housers,  and  social 
service  representatives — it  was  difficult  for  new  community  members  with 
out  the  shared  expertise  to  enter  the  group.  The  subcommittee  on  member 
ship/outreach  worked  on  bringing  in  new  members  and  helping  to  empower 
all  members  of  the  group  so  decision  making  could  be  democratic. 

2.  The  Framingham  CLT  is  an  example  of  how  municipal  officials  have  become 
involved  in  the  creation  of  CLTs — organizations  which  have  more  frequently 
been  established  by  grassroots  coalitions  rather  than  public  officials.  How 
ever,  a  town  and  a  CLT  membership  may  not  have  a  shared  view  of  how  the 
CLT  should  operate  over  time,  and  how  a  continuing  relationship  might  be 
defined.  In  Framingham,  the  Selectmen's  delay  in  appointing  three  interim 
Board  members,  their  concerns  about  the  organization's  bylaws,  and  their 
questions  about  who  had  control  over  funds  and  how  they  could  be  spent 
were  issues  requiring  extensive  negotiation. 

3.  The  Town  has  not  yet  been  willing  to  provide  additional  funds  to  the  Land 
Trust  beyond  the  original  CDBG  allotment.  The  Town's  reluctance  to  con- 
tinue their  support  of  the  CLT  will  force  the  membership  to  identify  and 
secure  new  sources  of  funding  to  achieve  their  goal  of  establishing  a 
scattered-site  housing  cooperative.  However,  until  the  CLT  acquires  more 
properties  and  develops  a  successful  track  record,  conventional  lenders  will 
not  be  likely  to  provide  financing  for  its  activities.  The  CLT  will  need  to 
continue  to  work  closely  with  the  South  Middlesex  Non-Profit  Housing  Cor- 
poration and  to  compete  for  and  successfully  attract  some  of  the  limited 
public  funds  now  available  for  non-profit  housing  development. 
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Franklin/Bellingham/Blackstone's  Metacomet  Land  Trust 
The  Local  Climate 

Franklin  is  bisected  by  Route  495;  Blackstone  and  Bellingham  are  located  just  beyond  its 
ring.  All  three  communities  have  been  impacted  by  development  pressures  pushing  out 
from  the  greater  Boston  area  and  by  the  communities'  proximity  to  recent  corporate  expan- 
sion along  495.  The  resultant  loss  of  open  space  from  this  new  development  has  threatened 
the  rural  character  of  each  community.  New  residential  development  in  the  three  towns 
has  been  targeted  to  an  upscale  market;  it  has  been  beyond  the  reach  of  the  area's  first-time 
homebuyers. 

There  have  been  initiatives  to  address  open  space  preservation,  natural  resource  protection, 
and  affordable  housing  production  by  different  issue-oriented  groups  in  each  community. 
Citizens  and  municipal  officials  have  organized  housing  partnerships  and  will  seek  avail- 
able sites  for  new  housing  development.  Churches  in  Franklin  established  the  Ecumenical 
Community  Council  which,  in  conjunction  with  the  Archdioces  of  Boston's  planning  and 
development  staff,  hope  to  create  new  affordable  housing  opportunities  in  the  town.  The 
community  conservation  commissions  and  a  regional  open  space  task  force  have  sought 
resources  for  the  development  of  an  open  space  plan  upon  which  to  base  future  acquisi- 
tions. 

While  local  planning  departments  have  prepared  zoning  regulations  to  address  resident 
concerns  about  growth  management  and  affordable  housing,  the  results  have  been  more 
successful  in  stemming  new  growth  through  development  scheduling  and  site  controls 
than  in  producing  new  affordable  units.  Zoning  allowances  for  creation  of  new  affordable 
units  as  part  of  other  residential  development  being  proposed  for  the  towns  have  not 
provided  enough  incentives  to  make  mixed  development  attractive  or  financially  feasible 
to  private  developers,  nor  have  zoning  bylaws  provided  the  means  to  protect  the  area's 
natural  resources. 

Who  Initiated  the  Creation  of  the  Land  Trust? 

The  Regional  Open  Space  Task  Force,  encouraged  by  Franklin  Planning  Director,  Al  Lima, 
applied  for  a  Strategic  Planning  Grant  to  the  Executive  Office  of  Communities  and  Devel- 
opment (EOCD).  Initially,  the  group  hoped  a  successful  application  would  provide  the 
resources  to  plan  for  the  preservation  of  open  space  in  the  three  communities.  However, 
the  guidelines  for  funding  and  the  competitive  nature  of  the  grant  required  the  group  to 
include  an  affordable  housing  element  in  the  proposal. 

TJie  Strategic  Planning  Grant 

The  successful  proposal,  submitted  by  the  Regional  Open  Space  Task  Force,  had  a  number 
of  objectives: 
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1.  To  develop  a  regional  comprehensive  plan  which  would  compile  local 
growth  management  tools,  and  incorporate  DEM  goals  for  preserving  natu- 
ral resources  and  acquifer  protection,  and  EOCD's  goals  for  the  production  of 
affordable  housing. 

2.  To  conduct  a  resource  inventory  and  analysis  to  identify  sites  where  natural 
resources  should  be  protected,  as  well  as  sites  that  had  a  potential  for  limited 
development  (with  a  goal  of  30%  affordable  housing). 

3.  To  select  one  site  from  each  town  for  the  combined  goal  of  setting  aside  open 
space  and  allowing  a  portion  of  the  site  to  be  developed.  To  prepare  detailed 
concept  development  plans  and  pro-forma  analyses  for  each  of  these  sites. 

4.  To  form  a  community  land  trust  to  ensure  the  permanent  affordability  of  the 
housing. 

An  interim  task  force  was  formed  to  oversee  the  grant  and  hire  consultants  to  achieve  their 
goals.  Each  town  designated  three  members  to  serve  on  the  task  force:  one  from  each  town 
comes  from  the  administrative  office,  one  from  the  conservation  commission,  and  one  from 
each  town's  housing  committee. 

The  task  force  hired  Morphy,  Makofsky,  Mumphrey,  Masson,  Inc.  to  develop  the  regional 
affordable  housing/ natural  resource  protection  action  plan  and  the  Institute  for  Commu- 
nity Economics  (ICE)  to  provide  information  about  forming  a  regional  community  land 
trust  and  help  prepare  formal  documents  for  incorporation. 

Results  of  the  Study 

Major  undeveloped  parcels  in  all  three  towns  were  inventoried.  A  detailed  development 
plan  complete  with  costs  of  land  purchase  and  housing  construction  for  one  site  in  each 
town  were  prepared.  All  three  of  the  proposed  developments  were  designed  as  break-even 
projects  in  order  to  maximize  open  space  on  each  site. 

Financing  and  Support 

By  working  closely  with  state  agencies,  the  task  force  hopes  to  use  funding  from  the  Execu- 
tive Office  of  Environmental  Affairs  for  open  space  purchase  and  funds  from  the  Executive 
Office  of  Communities  and  Development  and  the  Massachusetts  Housing  Partnership  for 
affordable  housing  development. 

One  possible  scenario  might  be: 

Once  sites  are  identified  and  purchased,  a  portion  (2/3)  of  the  site  would  be  set 
aside  as  open  space.  An  RFP  for  the  remainder  of  the  site  would  require  developers 
to  design  the  project  with  30%  of  the  units  for  affordable  housing.  The  towns  will 
define  the  type  of  housing  development  they  desire — clustered,  single  or  multi- 
family.  Their  overriding  goal  is  to  limit  the  number  of  new  households  and  the 
number  of  new  market-rate  units  coming  into  town. 

An  alternative  scenario  might  be: 
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A  designated  site  is  purchased  with  the  help  of  state  EOEA  or  DEM  funding,  or  with 
part  of  the  $150,000  grant  the  task  force  received  from  the  state's  recent  Open  Space 
Bond  bill.  A  small  portion  of  the  site  is  reserved  for  limited  development  and  of- 
fered to  the  Ecumenical  Community  Council  or  other  local  non-profit  for  affordable 
housing  development.  In  this  model,  the  land  trust  would  act  as  a  steward  for  the 
land,  but  might  have  no  development  powers  itself. 

In  either  instance,  this  model  for  securing  open  space  preservation  while  concurrently 
developing  affordable  housing  relies  heavily  upon  state  funding  programs  for  both  the 
purchase  of  land  and  the  construction  of  new  units.  It  also  assumes  continued  growth  in 
the  demand  for  market-rate  units  in  order  to  partially  subsidize  the  affordable  units. 

It  is  expected  that  first-time  homebuyers  from  the  community  in  which  the  site  is  devel- 
oped will  have  priority  status  in  applying  for  the  affordable  units. 

The  Form  and  Function  of  the  Community  Land  Trust 

The  primary  structure  of  the  Metacomet  Land  Trust  is  a  fifteen  member  board  of  directors. 
One  director  will  be  appointed  by  elected  officials  from  each  of  the  Towns  of  Bellingham, 
Blackstone,  and  Franldin.  These  Board  members  will  be  categorized  as  town  representa- 
tives. Three  other  categories  of  directors  shall  be  leasehold  representatives,  general  repre- 
sentatives, and  public  representatives.  Each  of  these  groups  will  hold  four  seats  on  the 
board.  The  primary  purposes  of  the  Metacomet  Land  Trust,  as  provided  in  the  corpora- 
tion's By-laws  and  Articles  of  Organization,  are: 

•  To  acquire  and  preserve  open  space  and  conserve  and  protect  environmen- 
tally sensitive  lands  and  natural  resources  through  long-term  ownership  and 
stewardship  or  through  ownership  of  interests  in  land; 

•  To  assist  low-  and  moderate-income  people  by  providing  access  to  decent, 
affordable  housing,  and  to  preserve  access  to  decent,  affordable  housing  for 
low-  and  -moderate-income  people  in  the  future;  and 

•  To  educate  residents  and  the  general  public  regarding  the  need  for  land  and 
resource  conservation  and  affordable  housing. 

Problems  and  Issues  Facing  the  Metacomet  Land  Trust 

1.  Clearly,  the  fact  that  the  initiative  to  consider  the  affordable  housing  needs  of 
the  communities'  residents  in  the  context  of  preserving  open  space  came  from 
the  granting  agency  rather  than  the  towns,  is  a  significant  departure  from  the 
community  land  trust  model  described  in  this  report.  The  group's  original 
intent  would  suggest  their  interests  lie  with  a  conservatory  trust  rather  than  a 
community  land  trust. 

2.  As  the  Board  is  appointed/elected  the  balance  of  membership  will  be  critical 
to  carrying  out  the  Trust's  dual  mandate.  At  this  very  early  stage,  it  is 
reported  that  the  membership  is  heavily  weighted  towards  open  space  advo- 
cates and  local  officials.  The  Trust  will  need  to  reach  out  to  the  housing  advo- 
cates, gain  their  trust,  and  encourage  their  active  membership.  How  well  the 
competing  interests  negotiate  a  sharing  of  decision-making  power  to  deter- 
mine how  resources  are  expended,  and  a  willingness  to  balance  the  human 
need  for  shelter  with  needs  to  protect  environmental  resources  and  provide 
for  recreational  facilities  may  cfetermine  whether  this  land  trust  will  reflect 
the  philosophy  and  intent  of  the  CLT  model. 
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3.  If  the  Land  Trust  primarily  becomes  a  tool  for  open  space  advocates  to 
acquire  and  preserve  open  space,  very  little  affordable  housing  will  be  cre- 
ated. Without  the  commitment  to  affordable  housing  development  to  meet 
the  needs  of  lower-income  residents,  the  success  of  this  land  trust  model  in 
preserving  increasing  amounts  of  open  space  may  preclude  further  affordable 
housing  development  in  the  towns  because  the  cost  of  the  diminishing  supply 
of  land  available  for  development  will  become  prohibitive. 

4.  Still,  the  communities'  attempt  to  forge  a  partnership  between  open  space 
and  affordable  housing  advocates  is  admirable.  If  successful,  it  could  serve  as 
a  model  for  other  suburban/exurban  communities  who  are  trying  to  address 
the  same  conflicting  needs. 
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